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COMPLAINT 


“ UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


In Re 


PROVINCIAL REFINING COMPANY 
LIMITED : 


and 


NEWFOUNDLAND REFINING COMPANY, 
LIMITED, 


Bankrupts. 


THE CLARKSON COMPANY LIMITED, as 
Trustee in Bankruptcy, appointed 
by the Supreme Court of the Prov~ COMPLAINT 
ince of Newfoundland, of the prop- 
erty of Newfoundland Refining Company : Civ. 
Limited and Provincial Refining 
Company Limited, 
Plaintiff, 

-against- 
JOHN M. SHAHEEN, ROY M. FURMARK, 
ALBIN W. SMITH, PHILIP GANDERT, 
PETER L. CARAS, PAUL W. RISHELL, $ 
WILLIAM J. SHERIDAN, and JOHN 
DOE, 3 


Defendants.: 


Plaintiff, The Clarkson Company Limited ("Clark- 
son"), as Trustee in Bankruptcy, appointed by the Supreme 
Court of the Province of Newfoundland, of the property of 
Newfoundland Refining Company Limited and Provincial Refin- 
ing Company Limited, by its attorneys White & Case, for 
complaint against defendants: 

1. The matter in controversy exceeds, exclusive 
of interest and costs, the sum of Ten Thousand Dollars 


($10,000.00). 


Complaint 


2. This Court has jurisdiction of this action 
pursuant to 28 U.S.C. §1332 by reason of the amount in 


controversy and the diversity of citizenship between the” 


parties. 


3. Clarkson is a corporation organized and 
existing under the laws of the. Province of Ontario, Canada. 
Clarkson is licensed by the Bankruptcy Superintendent of 
. Canada to act as a Trustee in Bankruptcy in the Province of 
Newfoundland, as well as other Canadian jurisdictions. 

4. Newfoundland Refining Company Limited ("NRC") 
is a corporation organized and existing under the laws of 
the Province of Newfoundland, with 4 registered office at 
85 Elizabeth Avenue, St. John's, Province of Newfoundland. 

5. Provincial Refining Company Limited ("PRC") 
is a corporation organized and existing under the laws of 
the Province of Newfoundland, with a registered office at 
85 Elizabeth Avenue, St. John's, Province of Newfoundland. 

6. On March 12, 1976 NRC and PRC were adjudged 
bankrupts and Clarkson was appointed ky the Supreme Court of 
the Province of Newfoundland Trustee in Bankruptcy for the 
property of NRC and PRC. 

7. Upon infornation and belief, defendant John 
M. Shaheen (“Shaheen”) isi Chairman of the Board of Directors 
of NRC and Chairman of the Board of Directors of PRC and is 
a citizen of a Stata of the United States. 

a. Upon information and belief, defendant Roy M. 
Furmark ("Furmark") ia a Director, Executive Vice President 
and Treasurer of NRC and « Director, Executive Vice Presid- 
ent and Treasurer of PRC and is a citizen of a State of the 


United States. 


Complaint 


9. Upon information and belief, defendant Albin 


W. Smith ("Smith") is a Director and Senior Vice President 


of NRC and a Director and Senior Vice President of PRC and is 
‘a citizen of a State of the United States. 

10. Upon information and belief, defendant Philip 
Gandert ("“Gandert") is a Director, Vice President, Secretarv 
and Assistant Treasurer of NRC and a Director, Vice President, 
Secretary and Assistant Treasurer of PRC and is a citizen of 
a State of the United States. 

! , il. Upon information and belief, defendant Petex 

L. Caras ("Caras") is a Director, Vice President, Assistant 
Secretary and Assistant Treasurer of NRC and a Director, Vice 
President, Assistant Secretary and Assistant Treasurer of 
PRC and a citizen of a State of the United States. 

12. Upon information and belief, defendant Paul 
W. Rishell ("Rishell") is a Director and Vice President of 
NRC and is a Director and Vice President of PRC and a citizen 


of a State of the United States. 


13. Upon intoraation ant belief, defendant 
William J. Sheridan ("Sheridan"), is a Director of PRC and 
is a citizen of a State of the United States. 

14. John Doe is a party or parties not presently 
known to plaintiff, and a citizen of a State of the United 
States. ' 

15. Upon information and belief, Shaheen, Fur- 
mark, Smith, Gandert, Caras, Rishell and Sheridan (collect- 
ively “the officers and directors") constitute all the 
directors of NRC and PRC resident in the United States of 


America, and the principal officers of NRC and PRC resident 
é 


Complaint 


in the United States, and control the property of NRC and 


PRC situated in the State of New York. 

16. Title to all property of NRC and PRC vested 
in Clarkson as Trustee in Bankruptcy upon its appetntmint 
as trustee of the estates of NRC and PRC by the Supreme 
Court of the Province of Newfoundland. 

17. The principal books and records of NRC and 
PRC are located at the offices of those companies at 90 Park 
Avenue, New York, New York. These books and records are in 
the possession of, or controlled by, the defendants. 

: 18. Upon information and belief, there exist 
other assets of PRC and NRC, including deposits in an 
amount in excess of $10,000 in banks located within the 
City of New York. 

19. Clarkson has presented itself at the offices 
of NRC and PRC at 90 Park Avenue, New York, New York after 
its appointment as Trustee in Bankruptcy and demanded im- 
mediate possession and control of the books and records of 
NRC and PRC. 

20. Defencants, through their agents, refused 
to turn over possession of the books and records and refusec 
Clarkson access to any of the books and records of NRC ani 
PRC. 

21. Unless and until it is in possession and 
control of all of the property of NRC and FRC to which it 
now has lega. title by virtue of its appointment as Trustce 
in Bankruptcy for NRC and PRC, including, but not limited 
to, all books and records, Clarkson will not be able to dis- 
charge its responsibilities as Trustee in Bankruptcy of NRC 


and PRC. Clarkson, acting as Trustee in Bankruptcy, and 


Complaint 

‘ the creditors of NRC and PRC represented by Clarkson as 
Trustee in Bankruptcy, will be irreparably injured in the 
sum of many millions of dollars if Clarkson is not given 
immediate possession and control of all of the property cf 
NRC and PRC. 


22. Clarkson has no adequate remedy at law. 


WHEREFORE, Clarkson demands judgment against all 
the defendants as follows: 

(a) An order of permanent injunction enjoining 
defendants from destroying, altering or removing any books 
or records of NRC or PRC; 

(b) An order of permanent injunction enjoining 
defendants from disposing, @isbursing, or removing any 


property of NRC or PRC; 


(c) An order of permanent injunction requiring 


defendants to deliver to Clarkson possession of all prop- 
erty of NRC and PRE; 

fa) Granting to Clarkson such other and further 
relief as to the Court may seem just and proper, together 


with the costs and disbursements of this action. 


Dated: New York, New York 
March 23, 1976 


WHITE & CASE 


ft: heatat 
Jrember of the Firm 


By_{es 
soba 
neys for The Clarkson Company 

Limited As Trustee In Bankruptcy 
for Provincial Refining Company 
Limited and Newfoundland Refin- 
ing Company Limited 

14 Wall Street 

New York, New York 10005 

(212) 732-1040 
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ORDER TO SHOW CAUSE . 


. UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PROVINCIAL REFINING COMPANY 
LIMITED 


and 


NEWFOUNDLAND REFINING COMPANY, 
LIMITED, 


THE CLARKSON COMPANY L) iITED, as 

Trustee in Bankruptcy, appointed ORDER TO 

- by the Supreme Court of the Prov- SHOW CAUSE 
ince of Newfoundland, of the prop- 

erty of Newfoundland Refining Company 

Limited and Provincial Refining 7b CN. ta73 


Company Limited, iy. 0) 

Plaintiff, 
-against- 

* JOHN M. SHAHEEN, ROY M. FPURMARK, 

- ALBIN W. SMITH, PHILIP GANDERT, 

. PETER L. CARAS, PAUL W. RISHELL, 

WILLIAM J. SHERIDAN, and JOHN | 

DOE, . 3 
Defendants. : 


; “ Upon reading and filing the annexed syuenang sete: 
’ Jaffrey A. Barist, sworn to March 23, 1976, the exhibits 


annexed thereto and the summons and complaint herein, 


: LET the defendants or their attorneys show cause 
at the United States Court House, Foley Square, New York, 


(se : fs : pacer : 
day of « 1976, at 10:00 o'cleck 


New York, on the 
in the forenoon of that dav, or as soon thereafter as coun-. 


sel can be heard, why an Order of preliminary injunction 


Order To Show Cause 


4 
" pursuant to Rule 65 should not be made herein: 

BA. Enjoining defendants and their agents, 
servants, employees and attorneys, and other persons in 
active participation with them who receive actual notice of 
the Order, from destroying, altering, secreting or removing 

. '@ny books or records of NRC or PRC; 

: 25 Requiring defendants and their agents, 
servants, employees and attorneys, and other persons in 

; active participation with them who receive actual notice of 

oc Order, to deliver immediately into the possession and 

control of plaintiff, The Clarkso=- Company Limited, as ; 
Trustee in Bankruptcy, and its agents ("Clarkson"), ali 
books and records of NRC and PRC; 

3. Enjoining defendants and their agents, _ 
servants, employees and attorneys, and other persons in 
active participation with them who receive actual notice 
of the Order, from disposing, disbursing, secreting or 

' Zemoving any property of NRC and PRO; 4 _- 
oa. Requiring defendants and their agents, 
servants, employees and attorneys, and other persons in 
active participation with them who receive actual notice of 
the Order, to deliver into the possession and control of 
Clarkson all property of NRC and PRC; and 


5. For such other and further relief as to the 


* 


.Court may seem just and “<< > 


Good cause appearing therefor, 
IT IS ORDERED THAT pending the hearing and 
determination of this motion, defendants and their agents, 


servants, employees and attorneys, and other persons in 


LE LL TT LI el A Ee ee Ge ee eS ee eee 
. . 
. 


Order To Show Cause 


- active participation with them who receive actual notice of 


the Order: 

/(1) Are restrained from transferring any of the 
books and records of NRC and PRC from their present location 
and from destroying, altering or secreting any of the books 
_and reco of NRC and PRC; : 

' Qed cedti nu. oa" 
(2) Are directed to give Clarkson — 
wi Aa cant te ineiito ros cay 
. gonteel—ef the books and records of NRC and PR { and 
(3) Are restrained from disbursing, eee 
: or secreting any other property of NRC or PRC in their 


i eustody or control. J yo 


FOR the purposes of this Order ‘the term "books 
_ and records" shall include all books and records of whatever 
kind, including, but not limited to: accounting records 
(including books of original entry), banking records, sales 
records, purchase records, title papers, insurance policies, 
| tax records and returns,. contractual agreements, records 


’ yelating to locations of ships and lists ef creditors. 


SERVICE of a copy of this Order to Show Causc 

' and the supporting papers upon the defendants on or before 
12°? orcreck on the ds aay of March, 1976 shall be deemed 
' gufficient. - : 
SERVICE of papers in opposition shall be made 
upon White & Case, counsel for ge meray siaay 14 Wall Street, 

New York, New York on or before a°° e'clock on the Zott 
day of March , 1976 by hoedl 


Dated: New York, New York 
March23, 1976 


60 ORDERED: 
s/ L Owen 


ome 


AFFIDAVIT OF JEFFREY A. BARIST 


UNITED STATES DISTRICT Ss 
SOUTHERN DISTRICT OF NEW YORK 


PROVINCIAL REFINING COMPANY 
LIMITED . 


and 


NEWFOUNDLAND REFINING COMPANY, 
LIMITED, 


Bankrupts. AFFIDAVIT IN 
SUPPORT OF 
PLAINTIFF'S 
re MOTION FOR 
THE CLARKSON COMPANY LIMITED, as PRELIMINARY 
Trustee in Bankruptcy, appointed INJUNCTION 
by the Supreme Court of the Prov- AND APPLICATION 
ince of Newfoundland, of the prop- FOR TEMPORARY 
erty of Newfoundland Refining Company RESTRAINING 
: Limited and Provincial Refining ORDER 
Company Limited, 
6 


Plaintiff, Ne ety. 1373 


~against- (R.o»> 


JOHN M. SHAHEEN, ROY M. FURMARK, : 
ALBIN W. SMITH, PHILIP GANDERT, 

PETER L. CARAS, PAUL W. RISHELL, 

WILLIAM J. SHERIDA™ and JOHN 

DOE, 


Defendants. 


STATE OF NEW YORK 
_ COUNTY OF NEW YORK 


JEFFREY A. BARIST, having been duly sworn, says: 


I am a member of the bar of this Court and «¢ 
the firm of White & Case, attorneys for The Clarkson Company 
Limited ("Clarkson"), as Trustee in Bankruptcy of Newfcund- 


land Fefining Company Limited ("RC") and Provincial 


” Refining Company Limited ("PRC"). make this atfidavit in 
* support of Clarkson's motion for a preliminary injunction 
‘ and application for a temporary restraining order. 

. Clarkson requests an order for a preliminary 
injunction: , 

(a) Enjoining defendants from destroying, alter- 

ing, secreting or removing any books or records of NRC or > 
“ PRC; 


(b) Enjoining defendants from disposing, disburs- 


‘ing, secreting or removing any property of NRC or PRC; 


(c) Requiring defendants to give Clarkson 

_ eustody and control of all books and records of NRC and 
"PRC; and 

(4) Requiring defendants to give Clarkson 


" custody anc control of all property of NRC and PRC. 


The temporary restraining order here sought would 
| provide that, pending the hearing and determination of the 
motion for a preliminary injunction, the defendants be re- 

_ quirec to (a) refrain from transferring any of the books and 
records of NRC and PRC from their present _ocation and from 
_ destroying, altering or secreting any of the same; and (b) 
give Clarkson immediate control of the books and records of 
WRC and PRC; and (c) restrain defendants fron disbursing, 
“removing or secreting any other property of AARC and PRC in 


their custody or control. 


‘Clarkson's Appointment as Trustee 
in Bankruptcy of MRC and PRC 


On Pebruary 13, 1976, Atlantic Trading (Delaware) 
. Corporation ("Atlantic") filed with the Supreme Court of the 


‘Afftdavit of Jeffrey A. Barist 


Province of Newfoundland, Cenada, pursuant to the Canadian 
enkeurtoy Act (Canada), R-S-, ¢c. 1970, Chap. B-3 (the 
*Canadian Bankruptcy Act”) Petitions for Receiving Orders 
alleging that PRC and NRC were insolvent and had ceased to 
meet eiety Liabilities generally as they became due. 

On March 12, 1976, the Chief Justice of the 
Supreme Court of the Province of Newfoundland, Canada, is- 
sued ite keceiving Orders (the "Orders") against NRC and 

.. PRC sdjudging NRC and PRC bankrupt and appointing Clarkson 
Me as “nrust tee ss Bankruptcy of the property of MRC and PRC. 
Attested copies of such Orders are annexed as ‘Exhibits A 
(Order relating to NRC) and B (Order relating to PRC) here- 
to." 

The Orders of the Supreme Court of the Province 
of Newfoundland adjudicating NRC and PRC bankrupts and ap- 
pointing Clarkson as Trustee in Bankruptcy resulted only 

_after_adversary proceedings _in which PRC and WRC through _ 
counsel contested > the af aes cation of penkeueey : motioe 

a was aieee os ¥ the corporations after the filing at the Peti- 

tions for Bankruptcy pursuant to Canadian law, and a week~ 
long trial was held before Chief Justice Mifflin of the 
Supreme Court of the Province of Newfoundlané on March &@ 
through 12, 1976. The Orders of Adjudication of Bankruptcy 
wereissued only after all parties had been heard. The 
bankruptcy proceedings established that PRC and NRC were 
Getabtek bo the wncunt of hundreds of millions of dollars 


ee cael 

ant. were hopelessly insolvent. Included in the major 
Mae Nt tS aan sv: sannsasamaccccccnn le nese 

creditors are the Government of the Province of Newfoundland 


and the Government of the United Kingdom. 
*~Griginal copies: of the Orders duly estientianned by the 
Vice Conaet of the United Stato. in Newfoundland are in 


» Counsel's possession and are available for examination or 
‘filing if the Court so requests. 


3 


"Affidavit of Jeffrey A. Barist 


Clarkson is licensed py the Bankruptcy Superin- 


- tendent of Canada: to carry on a practice as a Trustee in 


Bankruptcy in all the provinces of Canada except Quebec 


(where any such trustee must be an individual) and British 


Columbia and believes that it conducts the largest such 


W practice in Canada. “Clarkson and its predecessors have 
es N 


conducted a bankruptcy practice for more than 100 years. 


= ne ten cece 


a ; Le Clarkson has had extensive practical experience 


¥ y' in recent years with major bankruptcies having international 
- yamifications, including the proceedings in connection with 
yy ' ’ the liquidations of Atlantic Acceptance Corporation and > 
XI.0.S., Ltd., in the latter of which matters Clarkson served 
as Liquidator. In this connection, Clarkson has acted in 
many jurisdictions other than Canada, including the United 


States. ' 


cm 


Clarkson's Title to Property of 
WRC and PRC and Defendant's Refusal 


To Turn Over Property of NRC and PRC } 
ae Under Article 50, Section 5 of the Canadian Bank- 
raptcy Act, title to all property of a bankrupt vests im- 
mediately in the trustee in bankruptcy upen his appointment. . a 
Thus title to the property of NRC and PRC located in New - 


, York in question herein vested in Clarkson, as Trustee in 


Bankruptcy, by operation of law on March 12, 1976, the day 
of its appointment as Trustee in Bankruptcy. Article 12, 
Section 2 of the Canadian Bankruptcy Act specifically prov- 
ides that the trustee “shall as soon as may be, take 


possession of the deeds, books, recorda axd documents 


oo om ag eam ne ee 
* . 


and all other property of the bankrupt..." and “is entitled 


to cater emon any premises on which the suooks, records or: 


~g@s 


* Affidavit of Jeffrey A. Barist a 


" property of the bankrupt may he..." rt Article i2, 
Section 4 of the Canadian Bankruptcy Act Gineeaad provides 
that "no person is, as against the trustee, entitled to 
withhold possession of the books of ‘account baloaring to 9 
the bankrupt." : : 

On February 13, 1976 Atlantic applied for the 

"- appointment of oat Interim Receiver of NRC and PRC. The: 

: Supreme Court of the Province of Newfoundland granted this 

". petition ane Clariaon was appointed ee Receiver of NRC 

and PRC. . Pursuant to the authority vested in it as ‘Interim 

: Receiver Clarkson commenced ‘its examination of the affairs 

E of NRC and PRC and gained ‘Limited access from the defendants 

: to the books and records of NRC and PRC located in New York. 

: After Clarkson's appointment as ere btae on March 
12, 197€, defendants refused to give Clarkson any access to 
the books and records of PRC and MRC. Clarkson went to the 

¢ ottices of NRC and PRC iocated at 90 Park Avenue, New York, “~~ 

' New York 10016 and presented true and correct, copies of the 
Bedars theibite A and B hereto) - tia Supreme Court of 
the Province of Newfoundland. Clarkson further left with 

agents of defendants copies of Notice to Bankrupt Corpora- 
tions which outlined the duties of the bankrupt (copies of 
said Notices are attached hereto as Exhibit C las to NRC] 

; and D [as to PRC]). The Notices are acknowledged as having 

_ been received in Newfoundland by Homer White, President of 
NRC and PRC. Clarkson demanded ummediate possession and 
contzol of all property of NRC and PRC, including the books 

| an= records of the corporations. 


i 
Defendants, by their agents, refused to turn over 


Te. 


Shaheen ("Shaheen"). 


be SESS 


..’ possession of the books and records of NRC and PRC and 


Affidavit of Jeffrey A. Barist ue es 16 


refused Clarkson access to any of said books and records. 


Clarkson thereupon filed a complaint in this 


Court seeking Orders of permanent injunction requiring 


defendants to turn over to Clarkson all property of NRC 


-and PRC. A copy of the complaint is annexed as Exhibit E. 


| Facts Supporting the Need for Im- 


mediate Control of the Books and Records 


PRC is the owner of a refinery for petroleum 
products at Come-By~-Chance, in the Prevines of Newfoundland 
(the "Refinery"). NRC, by written agreement, is the operator 
of the Refinery and manager of the business of PRC. Both 
NRC and PRC are parts of a complex web of interrelated 
corporations, all ultimately owned or controlled by John M. 


a 


Although knowledge of the workings, interrela- 


. tionships and financial arrangements among the various mem- 


bers of the Shaheen group is limited by the dearth of 
publicly available information, certain of the facts 


‘ which are known establish why the Trustee in Bankruptcy 


rte ‘ . 


must have immediate possession and control of all books 
and records of NRC and PRC. For example: 

(i) Unaudited financial statements for NRC 
and PRC as of November 30, 1975 show those companies 
as having huge accounts receivable (approximately 
$49 million for NRC and $10 millicn for PRC) owing 
to them from other companies in the Shaheen group, 
including nearly $45 million owed by Shaheen Natural 


Resources Company, Inc. (a company wholly owned by 


wee ose + e+ 


eee ee ree 


Affidavit of Jeffrey A. Barist 
John M; Shaheen) to.NRC and $455,320 owed by John M. 
Shaheen personally to NRC. It appears that millions 
of dollars were sent from NRC and/or PRC to Shaheen’ 
controlled companies at a time when NRC and PRC 


were, if not insolvent, known to be running losses 


oe eee oe a ee ee ee ee 


of millions of dollars. The books and records of 


NRC and PRC thus far examined do not show what cons- 
ideration was paid to NRC and PRC. Annexed as Ex- 


hibit F are summaries of inter-corporate receivables 


prepared by chartered accountants in the employ of 
Clarkson, based upon the access to the books and 
records of PRC and NRC previously given Clarkson by 
defendants. 

(ii) The audited financial statements of PRC 
at December 31, 1974 disclose a capital deficit of 
some $58 million, a working capital deficiency of 

' $116 million and a loss for the year of $58 million. 
Subsequent to this time substantial sums of money 
were paid to Shaheen related comparies. 

(iii) The unaudited financial statements of 
PRC to September 30, 1975 disclose a deficit of 
$164 million and a nine-month loss of $58 million. 

oo (iv) About $10 million was "advanced" by NRC 


| 
| 
| 
| 
ae 
co 
o 
ba 
E 
| 
| 
| 


to Shaheen: Natural ‘Resources Company Inc. in 1975. 


No consideration to NRC has been shown. 


‘ The Petitions for Bankruptcy filed on February 
: 43, 1976 in the Supreme Court of Newfoundland have evoked 
' Gontinual opposition and harassment from those controlling 


_ the bankrupt corporations. At the point of this affidavit, 


Ae epee eee a ee eee ee 


4 
| Affidavit of Jeffrey A. Barist 


t 
Se 


the. Shaheen group has filed at least four aetdons attempting 
to upset the Canadian bankruptcy. These are as follows: . 
(i) Newfoundland Refining Company Limited et ano - 
v. Ataka America Inc. (76 Civ. 941 (S.D.N.¥.). After 
hearings before Judge Motley the action was voluntarily 
dismissec by plaintiff before any decision was rendered. 
(44) Provincial Refining Company et ano v. Klein- 
wort Benson Ltd. et ano (Supreme Court, New York County, 
Index No.’ 93740/76). ee 
(iii) Provincial Refining Company Limited et ano 
v. Province of Newfoundland et ano (Supreme Court, New 


York County, Index No. 03960/76). 


(iv) SNR Holding Company, Inc., as sole stock- 
hoider of Newfoundland Refining Company Limited and 


Provincial Refining Company Limited v. Ataka America 
Inc. et al. (Supreme Court, New York County, Index No. 
03959/76). In this action Clarkson has moved to be sub- 
stituted as plaintiff pursuant to CPLR §1017. The Sha- 


heen group opposed on the grounds that it had filed an 
amended complaint adding Clarkson as a defendant on the 
same day that Clarkson was appointed Trustee in Bankrugtcy. 
The Shaheen group in this action has not denied 

Clarkson was appointed Trustee in Bankruptcy by 


OR Ne wt etme tmemere + emcee oo 
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Supreme Court of New Foundland on March 12, but 

contended that the filing of a “proposal” (akin 

plan for voluntary reorganization under Chapter XI under 
American law) in which the Shaheen group proposed another 
trustee, which was rejected by the Newfoundland Court, 
somehow affects Clarkson's appointment by the Orders 

of the Court annexed. hereto as Exhibits A and B. 
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In all.c? these actions the Shaheen group sought | 
to find a way to get the American court to enjoin the 
Canadian ‘bankruptcy proceedings. None of these actions 
have succeeded and the Shaheen group has been without suc- 
cess in its attempt to harass and interfere with the Canadian 
bankruptcy proceedings. The Shaheen group has appealed — 
the Canadian court's adjudication of bankruptcy, contend- 
ing, . inter alia, that the Canadian judge erred in not ap- 

peti 4 the Shaheen group's choice of Trustee and plan 


of reorganization. 


Need For Immediate Relief 
ee _metate Relier 


The facts recited hereii: provide a reasonable 
basis for concluding that the control and operation of 
NPC and PRC by the defeniant officers and directors of 
thone Companies have resuited in dissipation and waste 

"of the assets of those companies and that funds have been 
"upstreamed" from PRC and NRC to other corporations with- 
in the Shaheen group or to Shaheen himself. The extent 
to which assets and revenues have been diverted, trans- 
.ferred, secreted, dissipated ana wasted cannot be known 
unless and until the Trustee gains access to the books, 
records, accounts and other documents relating to the 
financial affairs of NRC and PRC. 

: Among the matters which demand immediate at- 
tention and action to conserve the assets of companies 
such as NRC and PRC are the following: 


(i) Investigation and identification of any 
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payments which may be considered either as preferential 
or otherwise.in fraud of creditors; 

: (i4) Identification and notification of the 
banks at which NRC and PRC maintain accounts so that 
disbursements will not be made to the prejudice of 
creditors; 

 (i4i) Identification and notification of ali 
creditors of the companies as to the pendency of bank- 
ruptcy proceedings so that creditors may present 
claims and Clarkson may examine the propriety of the - 
claims; and 

(iv) Identification of all assets, liabilities 

and obligations of NRC and PRC so that Clarkson, as 
Trustee in Bankruptcy, can effectively discharge its 
mandate to conserve the assets of the estates and 
effectively advise the Court in Newfoundland and the 
ereditors of the companies how to proceed in order 
to optimize their return on the remaining assets of 


NRC and PRC. , 


In order to perform these and other vital duties as Trustee 
in Bankruptcy, it is obviously essential that Clarkson be 
granted immediate possession and control of NRC's and PRC's 
banking records, including, but ‘not limited to, accounting 
records (including: books of original entry), sales and pur- 
chase records, cintractual agreements and records stakite 
to the Spoktha and condition of assets. 

The tusporary restraining order sought by Clark- 
son provides for Clarkson's possession and control of the 
books and records of NRC and PRC. It poses no threat of 


injury to those companies of any kind ‘whatsoever, 
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For the reasons set forth herein, it is respect- 
’ gully submitted th temporary and preliminary relief is 
: warranted by the circumstances of this case and that such 
relief is necessary for the protection of the estate and 
property of NRC and PRC, for the avoidance of irreparable 
injury to Clarkson in its efforts to discharge its responsib- 
| dlities as an appointee of the Supreme Court of the Province 
“of Newfoundland, and for the protection of the creditors of 
NRC and PRC, which consist of a diverse group of foreign 
i governments and international companies with total claims 


: of hundreds of millions of dollars. 


ae 


4 I request this temporary restraining order ex 
"parte because the facts as known indicate that there is 
* substantial likelihood that the books and records will be 
altered, destroyed or secreted or that other property of 


' the bankrupts may be secreted or disbursed if notice is 


q given of this application. 


< __ . No application for the relief sought herein has 


fr 


. been made previously. 


_ Sworn to before me this 
. 23rd day of March, 1976. 
jothin CN, 


Hotere ence Stet few York 
Public, Sinte-cf tH 
Wo. 31-6500789 


in Now York County 
cone Expires March 20, 1977 
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‘CANADA ) 
PROVINCE OF NEWFOUNDLAND ) 
SITY OF ST. JOHN'S ) 


88°: 
SONSULATE GENERAL OF THE ) 


4 UNITED STATES OF AMERICA) 


\, Alan F. Dahl, Vice Consul of the United States of America 

t St. John’s, Newfoundland, Canada, duiy commissioned and 
salified, do hereby certify that Clarence H. Stirling, whose 
cue signature and official seal are respectively subscribed 

id affixed to the annexed document, was on the l6th day of 

“rch 1976, the date thereof, Registrar in Bankruptcy for the 
ovince of Newfoundland, to whose official acts faith and credit 
@ due. 


| 


\WITNESS WHEREOF I have hereunto set my hand and affixed the 


41 of the Consulate General of the United States of America 


St. John's, Newfoundland, Canada this 18th day of March 1976. 
oe 
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. Vicw Consul of the United States of America 
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Exhibit A 
1976 No. 338 


IN THE SUPREME COURT OF NEWPOUNDLAND 
TRIAL DIVISION 


IN BANKRUPTCY 


IN THE MATTER OF 


The Bankruptcy Act 
Chap. B-3, R.S.C. 1970 


AUD IN THE MATTER OF 


Newfoundland Refining 
Company Limited — 


Newfoundland, 
St. John's 
to Wit: 


I, Clarence H. Stirling of St. John's 
aforesaid, Registrar in Bankruptcy for 
the Bankruptcy District of the Province of Newfoundland, 
do hereby certify that the paper writing hereto annexed 
marked "A" and identified by my initials is a true and 
_ correct copy of the original Receiving Order, dated 
the l2th day ofMarch A.D.,; 1976, in the above mentioned 
matter, 


IN TESTIMONY WHEREOF I have hereunto 
subscribed my name and affixed 
the Seal of the Supreme Court 
of Mewfoundland, at St. John's 
this 15th day of March 
A.D., 1976. 


X . s ~~. 
Registrar in Bankruptcy 
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1976 No. 338 
IN THE SUPREME COURT OF THE PROVINCE OF NEWFOUNDLAND 
TRIAL DIVISION 


(In Bankruptcy) 


IN THE MATTER OF 


The Bankruptcy Act 
Chap. B-3, R.S.C. 1970 


AND IN THE MATTER OF | 


Newfoundland Refining 
Company Limited 


RECEIVING ORDER 


UPON the Petition of Atlantic Trading (Delaware) Corporation 
of the State of Delaware, one of the United States of America, 
a creditor, filed the 12th day of February, A.D. 1976, AND UPON 
HEARING Chalker, Q.C., of Counsel for Atlantic Trading (Delaware) 
Corporation AND UPON HEARING Aubrey Bonnell, of Counsel for 
Newfoundland Refining Company Limited 

AND IT APPEARING to the Court that the following act of 
bankruptcy has been committed, namely: the said Newfoundland 
Refining Company Limited has, within the Lest six months next 
preceed'.ng the filing of the petition for a receiving order, 
ceased to meet its liabilities generally as they became due. 

(1) [21S ORDERED that the said Newfoundland Refinine 
Company Limited, a’ company incorporated under the laws 
of the Province of Newfoundland, Canada, and having its 
registered office at 85 Elizabeth Avenue, in St. John’s, 
in the said Province of Newfoundland, be and is hereby 
adjudged bankrupt and a receiving order is hereby made 
against the said Newfoundland Refining Company Limited. 
IT IS FURTHER ORDERED that The Clarkson Company Limited 
of the said City of St. John's, be and is hereby appointed 


trustee of the estate of the said bankrupt. 


al 
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. 


(3) AND IT Is fuRTIER ORDERED that the custs of and 
en FURTHER ORDERED 


incidental to this petition and order be paid the 


petitioner out of the assets of the estate upon taxation 


thereof, ° 
DATED at St. John's this 12th day of March A.Q.,. 1976, 


__ Ferrentge tag 


: CHIZP JUSTICE 
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You, , being the 


of the within named bankrupt 


corporation, are required pursuant to section 118 (130) of the 
Bankruptcy Act to attend at the office of 

7 the Official Receiver, at the Courthouse, 

Street, , on the 

day of ‘9 2976, at the hour of o'clock 
in the. noon, there to answer such questions with 
respect to the conduct of the aforesaid bankrupt, the causes 
of its bankruptcy and the dispostion of its property as may 
be put by the said Official Receiver, and take notice that if 
you fail to present yourself for examination the Court may by 
warrant cause you to be apprehended and brought up for 


examination and may order you to be committed to the common 


gaol for a term not exceeding three years. 


OFFICIAL RECEIVER 


The solicitor for the petitioning creditor is Chalker, Green 
and Rowe whose address is 5th Floor, Royal Trust Building, 


Water Street, St. John's,. Newfoundland. 


EXHIBIT B 


CANADA ) 
PROVINCE OF NEWFOUNDLAND ) 
CIty OF ST. JOHN'S ) ss: 
CONSULATE GENZRAL OF THE ) 
UNITED STATES OF AMERICA) 


I, Alan P. Dahl, Vice Consul of the United States of America 
at St. Jotn'’s, Newfoundland, Canada, duly comuissioned and 
qualified, do hereby certify that Clarence H. Stirling, whose 
true signature and official seal are respectively subscribed 
and affixed to the annexed document was on the l6th day of 
Marck 1976, the date thereof, Registrar in Bankruptcy for the 
‘Province of Newfoundland, to whose official acts faith and 
eer are due, 


tM WITNESS WHEREOP I hove hereunto set my hand and affixed the 
jeal of the Consulate General of the United States of America 
" St. John's, Newfoundland, Canada this 18th day of March 1976. 
“Aas 
ty ri VAAk 
5! Alad PF. Dahl 
Vice Cozsul of the United Staces of America 
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IN THE SUPREME COURT OF NEWFOUNDLAND 
TRIAL DIVISION 


IN BANKRUPTCY 


IN THE MATTEK OF 


The Bankruptcy Act 
Chap. B-3, R.S.C. 1970 


F AND IN THE MATTER OF 


Provincial Refining 
Company Limited 


Newfoundland, ) 
St. John's, ) 
to Wit: ) 


Ld 


I, Clarence H. Stirling of St. John's 

aforesaid, Registrar in Bankruptcy for 
the Bankruptcy District of the Province of Newfoundland, 
do hereby certify that the paper writing hereto annexed 
marked "A" and identified by my initials is a true and 
correct copy of the original Receiving Order, dated 
the 12th day of March A.D., 1976, in the above mentioned 
matter, ee 


‘ 


IN TESTIMONY WHEREOF I have hereunto 
-- --. .--gubseribed my name and affixed ~~ 
the Seal of the Supreme Court of 
Newfoundland, at St. John's 
this 16th day of March A.D., 
1976. 


-* Exhibit B 
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IN THE SUPREME COURT OF THE PROVINCE OF NEWFOUNDLAND 
TRIAL DIVISION 


(In Bankeuptcy) 


IN THE MATTER OF 


The Bankruptcy Act 
Chap. B-3, R.S.C. 1970 


AND_IN THE MATTER OF 


Provincial Refining 
Company Limited 


RECEIVING ORDER 


UPON the Petition et Atlantic Trading (Delaware) Corporation 
of the State of Delaware, one of the United States of America, 
a creditor, filed the 13th day of February, A.D. 197 AND _UPON 
HEARING Chal*ver, Q.C., of Counsel for Atlantic Tk..ang (Delaware) 
Corporation AND UPON HEARING Aubrey Bonnell, of Counsel Yor 
Provincial Refining Company Limited 
__ AND_IT APPEARING to the Court that the following act of 
bankruptcy has heen committed, namely: the said Provincial 
Refining Company Limited has, within the last six months next 
preceeding the filing of the petition for a receiving order, 
ceased to meet its liabilities generaily as they became due. 
(1) If YS ORDERED that the said Provincial Refining 
Company Limited, a company incorporated under the laws 
of the Province of Newfoundland, Canada, and having its — 
regigtered office at 85 Elizabeth Avenue, in St. John's, 
in the said Province of Newfoundland, ba and is hereby 
adjudged bankrupt and a receiving order ty hereby made 
against the said Provincial Refining Company Limited. 
IT IS FURTHER ORDERED that The Clarkson Company “imited 
of the said City of st. John's, be and is hereby appointed 
trustee of the estate of the said bankrupt. 


| 
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- You, » being the 
of the within named bankrupt | 
, corporation, are required pursuant to section 118 (130) of the 
Bankruptcy Act to.attend at the office of 

) e the Official Receiver, at the Courthouse, 


Street, 2 on the 


day of , 1976, at the hour of o'cloek 


in the - noon, there to answer such questions with 
respect te the conduct of the aforesaid bankrupt, the causes 
of its bankruptcy and the dispostion of its property ag may 
be put by the said Official Receiver, and take notice that if 
you fail to present yourself for examination the Court may by 
warrant cause you to be apprehended and brought up for 
examination and may order you to be committed to the common 


gaol for a term not exceeding three years. 


The solicitor for the petitioning creditor is Chalker, Green 
and Rowe whose address is 5th Floor, Royal Trust Building, 
Water Street, St. John's, Newfoundj and. 


AND IT IS FURTHER ORDERED that the costs of and 
incidental to this petition and order be paid the 


petitioner out of the assets of the estate upon taxation 


thereof. 


DATED at St. John's this l2th day of March A.D., 1976.. 


ke. 
e . 
CHI JUSTICE 
% 
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In the matter of the bankruptcy of , Newfoundland Rofining Compan -Himiied.. 


* EXHIBIT C “a | 
i) 


cee eeecccorecesescceccceieseceecerenseeensasenessessseneen ere: Hasesersenseocens 
TCE TO ASSCUPTS AND OFFTCTRS OF PANKPUPT COPPoRATIONS 


You ore hereby notified of the cuties izposed won you by the 
Bankruptcy Act and certain other features of tits dct that affect you in your 
capacity of a bankrupt (or, von the bontsunt 13 1 Motted ecmzory, an 
officer designated by Section is0or the Eacjiuyccy Act). You are expected 


to atudy this docuzent carefully, 23 * breach of your duty a2 hereunder cet 
out would make you lioble to prosecution, Gan a : ; 


Section 129 The bonkrupt shall : " ; 


a) make discovery of and deliver oll hia property thet iu under hie poseesaicn 
@ _or control to the trustee or to any person authorized by tha trustee to 


fake possession of it or any part thereof; 


deliver to the trustee all books, records, coctnects, writings and papers 
ineluding, without reatricting the generality cf ths foregoing, title 

papers, insurance policies and tax rocord3 antrotusns ani copics thereof 
in any way relating to his property or stisira; : a 


at.such tine and place as may be fixed by the official receiver otbend 
before the official receiver or berere ony other official recsiver 
delegated by the official receiver for ex-ninstios undsr cath os to 
his conmuct, the causes of his bankruptcy ena the disposition of his 
‘ within seven days following his bankruptcy, unless the time is extended 

by te nt cee, prepare and culmit to-tus trustee fe quadruplicc. 

@ statement of his affoire in the presesibed fora verified by effidavit 

and showing the particulars of his assets ami liabilities, the nemes and 

addresses of his creditors, tha securitics held by thea respectively, 

the dates when thesecurities vere respectively givon and such further 

or other informstion es may be required, but where- tho affairs of the 

pankrups are so involved or camplitated that he cnnnot hinself 

reasonably prepare a proper statement of hia affnirs, the officiel 

receiver may, 66 on expense of the adminictration, cuthorise the exploynen’ .” 

of some qualificd person to ascist is the presesion on fe ‘ot* : 


make or give ol) the as3istance within bis power to the trustee in 
waking an inventory of his assets; ee i. : 


‘make disclosure to the trustee of 011 pronerty dioposed of within one 
year preceding his barkruptcy, er for cuts furthor antecedent paricd , 

as the court my direct,vnd how and to wien ead for uhat consideration 
any pext thereof wae disposed of exce.t crc part ag had been disposed 
of in the ordinary rannar of trade or Us71.f37 reasonable perscaal, 
expenses; i ee. : 


ee ok . / 4, 
make disclosure to the trustee of all pocmorty dleposed of ty gift or ' 
settlanent without adequate valuable cox>ic-ration within five years : 


attend the first’meeting of his creditors unless prevented by sickness 
or other surficient cause end submit thereat to examination; ae 


i 
se 


° e eis 


I ee Se 
. 


when required, attend other meetings of his creditors or of the 
inspectors, er attend i oa the trustee; 


.e ems wee 


| gubalt to such other exeninations under oath with respect to his property 
or affaires as required; : aoe ‘ oo 
aid to the utmost of his pover in the realization of his property ent 
the distribution of the proceeds anong his credite-s; : t 


' 


“(3) execute auch povers of attorney, conveyances, deed and inatruments as mar 


(m) * examine the correctness of ali procts of claina filed, if required by 2 
the trustee; og : : 


(n)_ in case any percon has to his knowledge fllcé a falee clais, disclose 
* the fact lumediately to the trustee ae ae , 


, “i We ‘out hel ae 1} 
awh oC deo! 
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Ce ae 0) ' ae 
‘ Wee ek et ‘ 
(o) generally to do all such acta and things in relation to hia property ena 
’ the distribution of the proceeds anongst his creditors ag may be .. , 
reasonably. required by the trustce, or may be preseribed by Ceneral f:1-- 
. OF may be directedby the Court by any special order mede with referers+ 
to any particuiar case or rade on the occasion of any special apylica-'. . 
, by the trustee, or any creditor or person toferested: and : a 
(p) untél his epplication for discharge has beon disposed of and the ad-{- '- 
’ of. the estate completed, keep the trustee adviced at all times of hia 
place of residence or address. Le ye i “4, 


(2) Section 130 Lee me 


' Where the bankrupt iz a corporation, the offloer executing the 
assienzent, or such other officer or ofMcora @@ the official recetynr 
may direct, shall attend before the offictal recelver for cxanination . 
and shall perform all the dutics dapesstrmsa a bankrupt by, section 12) 
and, in ca» of failure to do #0, e221 teay or officers are pur 
as if he or they were the bankrupt, | a : . 


(3) Section 47 sae 


< . oe e _ 
. ‘The property of a bankrupt divisible énongst bis creditors ehall 
not cosprise Ce . 


(a) property hela by the bankrupt in trust for any other person, 


(b) any property that as against the bentrunt 49 exempt fren execution 
.' OF Seizure under the leva of the Province within which thé property is 

situate and within which the bankrups risides, .. 
oe 


but £¢ shall cosprise Ce ea ds a 
‘ (ce) alt property wherever situate of tha bankrupt at the date of his -— 


bankruptcy or that may be acquired by or davolve on his before his. 
discharge, and a ner 


oh: 
wo pga 8 


f 


* 


(4). such powers in or over or in respect of theprop.. :y as nicht hava - 
been: exercised by the bankrupt for hin on beat. co 


nO me emma: ag me 
- — <a TE cmee eee meee oe | 7: a pe 
s ‘ : . . ° 


(4) Section 146 . ee a em 


8 c-as 


stied, 
with resrset 


preperty or incene he may have 

and the trustce 

examination 
G to the facts contained in the statezent, or 
incone, after-acquiret property or dealings, - i 


fails te give information or to file a : 
Subsection (1), or to attend for examination | 


latent ant 


sem 


1 Se Oe sey ene sews wenes o. 
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(3) Where a conditions) order of discharge of a bankrupt is nade 
erudiag for paynent of a further éivicond or sus of money by the 
rentiupt a1) payments on account theroet shall be made to the trustee : 

. for distribution to the creditors. : Oe i t 


(3) 168 : cee 
. (1) An order Gf dlacharge dose aot releses the bankrupt from 


(0) any fine or penalty imposed by a eci>i or debe ovte ao 
@ Pecogaizance or bail bond; a wre — ae 


{b) any debt or iséditity for alimony; °° 4 a }: 
(e) any dedt or Ltdbirity under a maintenance or affiliation order | 


. Iivlag a tn Screenent for matatenance and cupport of = spouse or chiid 
living apart from the bankrupt; ee f. 


+ ome om ee meee wks ees . an 
LO LLL LTTE ef ye eee 
° 


we Haein k, 
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ee Se pene ee 


"> * Exhibit ¢ 


é ra 
(a) any debt or ltabiiity arising out of fraud, enberzlenent, 
misappropriation or defalention whilo acting in a fiduciary capacity; . 


.(e) any dedt or Liability for obtaining property by falee pretences 
or fraudulent misrepresentation; sate : : 
(f) lability for the dividend that a creditor would have been entitled 
to receive on any provable clain not disclosed to tho trustee, unless 
such creditor had notice or knowledge of the bankruptcy and failed to 


take reasonable action to prove his clain; or 


de) any debt or Liability for goods supplied as necessarics of life 
“nd the court may make such order for payment thereof aa it deems juat 
or expedient. A : 


(2) An order of discharge releases: the bankrupt fron all. other claica 
provable in bankruptcy. ; oo ae ‘ 


i (6) Section 152 pes 
(1) Theorder of discharge or anmilcent shell be dated on the day on 
which it is made, but it shall not be. issued or be delivered out until 
the expiration of the tine allowed for en appeal, and, if an eppeal 
be entered, not until the appeal has been finally disposed of. 

(2) Noticeot an order of diccharge or anmulnent shall be published in 


the Canada Gazette by the bankrupt, but the order, rhen it hae been 
fesued or delivered out, shall be cffestive as from the date Lt bears. 


(7) Section169 -—»-_-Bankruptey Offences 
Ary bankruy? ‘whe 


(a) fails, without reasonah"s cause to é2 ary cf the things required of . 
him under section 129; +t ‘ _- 


ity a 
ae : ; 


‘ey 
yee 


* ae 
SWiet 6 


(b) maker any fraudulent disposition of his proserty before or after 
vankrup' * octet, foes ge as 


’ 
wo: 
> ' 


* 


- (¢) refuses or neglects to ansver fully end truthfully all proper 
questions put to bin at any exenination hela pursuant to this Act; 


(a) makes @ false entry or knowingly eciiog-o rotertad coring te ys : . 

Bh noo SP a gin ee en 3 
(e)- after or within tvelve nonths next preesding his bankruptsy conceals, 
Gestroys, mitilates, falsifics, makes an exiscien in or disposes of or 

is privy to the concealment, destruction, Susiiation, falsification, 

omission frow or disposition of a book or écnment uffecting or relating 

to his property or affairs unless he proves thst he bad og inter’ to 
Conceal the state of his affairs; - to : 


Af) after or within twelve months next preesding his vankruptey obtains 
any credit or ery property by false representations made by hin or: | 
‘made by some other person to his knowledge; fee Fe 


eed 


omete 
. 
oo 
. 


’ 
+ 


oo 
: 


(g) after or within tvelve nonths next preesting his 
fraudulently conceals or resoves any property of a value of fifty . 
‘ dollars or more or any debs due to or frea tiny or ‘ 


(h) after or within tvelve months next preesding his benkruptey pavns, 
pasdges or disposer of ary property which ha has odteinedoneredit and 
has not paid for, unless in the case of a trader evch pavaing, pledging 
Or Gisposing is in the ordinary way of trade ané ualess in any cose | 
he proves that he hed no intent to defraud; , ‘ 

is guilty of an offence and 1s liable on summary conviction to lzprigonzent 

for a term not exceeding one ycar or on conviction ander indictment tu 
ioprisoment for a term not exceeding three years, and the provisions of 
the Criminal Code authorizing the imposition of @ fine in addition to ur ln 
3icu of imprisonment do not apply. ae : : ’ 


(0) Section 170. . 
fm undischarged bankrupt who 


ioe cialllateeetemeememnetammememmemem eens et . 
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(a) engages in aiy srade or business without: atecios to ali ersons 
with whom he enters into any business transaction progay is ea . ii 
undischarged bankrupt; or © Loe : ye 


24 cmpmntes ce summer —em 
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ee “() cbtains cit for a purpese- other than t? supply of Aeovesscies 
for himself and family to the extent of fiva hundred dollare or more 
froa any person without informing that percea that he is an undiechargee 
bankrust; i : a4 : 
6 guilty of an offence and iv Mable on suzy conviction to impriconzent 
for a term not exceeding one year. : Ue . 


(9) Section 171 


cao 
2 44 
& a 
Se ee ee 


nin sts tle ae evan aCe sem ct ntitln aati saint Sage 


ba Be Ne Se, cal see ae 


hae gees ep 
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| 
died @ 
Ory 


, : . . hey te Was Stee 
* (1) ‘Ary person beconing bankrupt or rskiz> a rropocal vho hae en any | 
previous occasion been bankrupt or made a rronocal to his ereditors 
is guilty of an offence and is liable on ewscary conviction to a fine 
of one thousand dellors and to one year's iprisoment if a 


(a) delng engaged in any trade or business, at ony tine during the 
two years immediately preceding his ben'cuptcy,hss not kept and; | 
preserved proper books of account, or : 


oy ne: emer 


(b).° after or within the tvo year peried r-ntiov24 in poragraph (a). © 
_ ‘ke conceals, aestroys, mitilates, fcolzisies or dispozes of, or 
49 privy to the concealcsnt, destructica, mitilation, falsif!-atica 
or Gisposition of any book or dccucens affoeting or relating to 
- bis property or affairs, unlece he proves that he had no intent 
to conceal the state of his affairs. - «ate 


(2) For the purposes of this section, a é:ttor chall be deemed: iat 
‘to have kept proper books of account if ho a3. net kept cuch bocrs or 
accounts as ere necessary to exhibit or exwsin bis transactions end 
financial position in his trade or businass, including a book or books 
containing entries from day to day in cuffisiont detail of all each : 
“weceived and cash paid, and, where the trads or business hag involved * 
dealings in goods, also accounts of all gczt3 cold ond purchazed, 

- and statements of annual and other ateckttings,  * oe 

You are also notified that, under the Canada Corperations Act and 

the Conpanies Acts of the various Provin 
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referred to in.t tee (oz, on officer designated by Section 130 

of the Bankruptcy Act of the corporation rafcrred to in this notice) 
ocknovwledge reeeipt of the above docicaint and state that the 
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Pursuant to Rule 64 of the sehewtig Rules nade under the ati te in 
Ty sorcocsoccccsceceossccscconeseoscvecece herewith authorize end {ustruct. 
the Clarksen Company Lint ted, Trustee to dispose of such books, ‘tecorde ard 
Gocuments of the bankrupt that ere in the possession of the Trustee. 
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In the matter of tho banicuptcy of . Hrovinsial Refiviag Company Limes .... 
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 KOTICE TO DUCRUPTS AND OFFICERS OF BAIKRUPT COPPOPATIONS 


_ You are hereby notified of the duties tmnosed una 
Bankruptcy Act and certain othey Scetures of this Act that aie i yd Hast 
capacity of a bankrupt (or, visu the baukruot {3 o limited ccncany, an 
orficer designated by Section 132 of the bankruptcy Act). You are axcected 
so atudy this document carefully, eu a breach of your duty as hereunder. set 
out would rake you Liable to prosecution. , : 


Section 129 The bankrupt chall 


(a) make dissovery of and deliver all his property that is under his conteruion 
or control to the trustee or to any person euchorized by the trustee to 
‘ake possession of it or any part tiereof; 


(b) a ‘Aver to the trustee oll books, records, documents, writings an 
insluding, without restricting the generality of region re 

papers, insuranse policies und *ox records andreturns and cooies thereof 
in any way relating to his pruvsrty or affairs; i 

(c) at such time and place as ray be fixed.by the official receiver attend 
before the official receiver or before ‘any other official receiver — 
delegated by the official receiver for exanination under oath aa to 
his conduct, the causes of hia bankruptcy and the disposition of his 
PEOPOTTY 5 


withia seven days following his bankrupcuy, unless the tine is oxterded 
by thed{ficial receiver, prepare and submit to the trustee is quedrunlicate 
@ statement of his affairs in the prestribed fora vocsiricd ty sffldavit 
end showing the particulars of his assets end liabilities, the nemes and 
addresses of hia creditors. the securities hold by thes respectively 

_ the daves when thesecurities were respectively siven and such furths. 

. oy other information as may be required, but vhere the affairs of the 
bankrupt are so involved or casplicated that he cannot hinse’¢ 
reasonably prepare a proper statecent of his affairs, the official 


yeceiver may, «2 an expense of tha adzinistratioen, authorize the employment BS 


of seme qualified person to assist in the preporation of ths statenenty 


iss tap ema game ig cae Te ee Ce ee semester aimunert aay UN oan, 

(e)' make or give oll the assistance within his power to the trustee a 
soaking aninventory of his assets; : . ge 

.£) meke disclosure to the trustee of all preverty disposed of within one 
‘year preceding big bankruptcy, oT vor sua further antecedent period. 
as the court may direct,ana how and to wnen end for what consideration 
any pert thereof was disposed of except such part a2 had been disposed 
of in the ordinary mannzr of trade or used for reasonable personal 


expenses; 


Losure to the trustee of all property disposed of by gift or 
thout adequate valuable consideration within five years 


preceding bis bankruptcy; fe, 


(h) attend the first meeting of his creditors unless prevented by sickness 
er other sufficient cause and’submit thereat to exanination; 


4) when required, attend other peatings of his erediters or of the ~~ : ribs 
ingpectors, or attend upon the trustce: : Ae 
i 


(4) owbait to such other examinations under oath with respect to his property 4 


or effaire as required; ; ’ 
(wm) ald to the utmost’ of his pover in the realization of bis property and 


she distribution of the proceeds among nia creditors: <4 hs 


hy 


‘ 

.1) execute such powers of attorney, conveyances, seem and inetruments as may 
oe required; : . 

(m) examine the correctness of al proofs of clains filed, if required by 
the trustee; ‘ : : 


{n) 4m ease any person nee to his knowledge filed a falee alain, dizclose 
che fact umredietely to the tructest 


e. 
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generally to do all euch acts and things in relation to his property and 
che distribution of the proceeds anangzet his creditors os may be 
ceasonably required by the trustee, or my be prescribed by General Rule... 
or may be directedby the Court by any special order made with reference 
so any particular case or mace on the occasion of eny special aypplicatica 
by the trustee, or any crediter or person interested; and : 


se eeoes veh ae f 


until his application for discharge has been dicposed of and the adniatsteat'+7 
of the estate completed, keep the trustee advised ct all times of hia 
* place of residense or aiéress. ae wel 


. (2) Section 130 - 


‘here the bankrupt iz a corporatic:, the officer executing the 
assignment, or sucn other officer or officers as the official receiver 
may direct, shall attend before the official receiver for exeniaation 

"gad shall perform all the datics imposedupon a bankrupt by sectioa 129, 
and, in case of failure to do 80, such officer or officers are punicnabl: 
ap if he or they were the bankrupt. : | : 


se me § ae SORES nO a te ty 


(3) Section 47 _ : 


’ She property of a bankrupt divisible snongat bis creditore shall | 
20% comprise 


(a) property held by the bankrupt in trust for axy other person, 


(b) any property that es against the bankrupt is exempt from execution 
or seizure under the laws of the province within which the property is 
aituate and within which the bankrupt resides, 


but it shall comprise 


.¢) all property wherever situate of the bankrupt at the date of his -) 
Yenkruptcy or that may be acquired by or devolve on hin before his re 
discharge, and f 


(4) / such powers in or Asis - einige : theproperty as nicht have 
been exercised the gt for his own bengfit. : : 7 
(4) Section 146 ’ ' _ |. . = 27. 
. (2) where an order iv granted on terns or conditions’or en the — 
Sankrupt consenting to judgeent, the dancrupt shell, until such 
serms, conditions or judgzent ere enticfied, give the trustee suck 
caturmation es ne may requare with respect to his earnings end 
after-acquired property and incoze and, not dese than once @ year, 
file in the court and with the trustes @ statement verified under 
cath showing the particulars of any property or incene he ray have 
ecquired subsequent to the omer for hia discharge, and the trustce 
or any creditor may require the bankrupt to attend for examin: tion 
under oath with reference to ths facts contained in the stat ent, or - 
as to his earnings, incone, after-acquired property or dealings. ; . 


(2) Where 
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socurately 
groperty or dealings, the 
er of any creditor revoxe the order of discharge. 


.°(3)_ Where a conditions! order of Gisckarge of & bantrupt is nade 
4 for paynent of a further dividend or eun of money by the 
all payments on accoint thereof shall be maia to the truetee 


for éistribution.to the creditors. 


4 . 8 


(8) Section 148 : : 8 
(2) An order of discharge does not release the banicupt from 


&) any Cine or penaity ieposed by a court or any debt arising out of 
a Pecognagance or ail bonds bie “ns Pt /- 
Hog ce Wien , oY Be r ri we. 
b) any debt or ilability for alimony; : Ly 
@ ° at 
(0) sny debt’ or liebility undur & maintenance or affiliation order 
er under an egreenent (or paintenance and support of « epouse or child» 
Living apert from the bunkrupt; 3 oa 
pat ‘ + ; oe 
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(4) any debt or liability arising out of fraud, embezzlanent, 
misappropriation or defalcation while acting in a fiduciary capacity; 


(e) any debt or lindility cor obtaining aindaded ty falee pretences 

or fraudulent misrepresentation; 

(f) debility for the dividend that a creditor would have been entitled 
to receive on any provable clain not discloscd to the trustee, ualess 
guch creditor had notice or Knowledge of tho Dennruptey and failed to 


ene Seer ee oe hd 


~er « ve » oom 
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take reasonacle action to prove his clain; or 
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(g) any dedt or. lfability for goods supplied as necessaries of life 
and the court may make such order for saynent thereof as it deens just 
or expedient. +, . 


(2) An order of eevheted releases the bankrupt frou ati other claias 
provable in bankruptcy. 


(6) Bection 152, . 7. 
(1) the arden of discharge or enmiment shes be éated on the an on 
which it is made, but it shall not be issued vr 2: delivered out uatil 
the expiration of the tinc allowed for ar arrns., 
be entered, not until the appeal has deen fic iids : 


(2) Noticeof an order of dizcharge or anmilment (shall be published in 
the Canada Gazette by the banirupt, but the order, when 1t has been 
. dssued or delivered out, shall be effective as fran the date it dears. 
c Section 169 Bankruptey Offences 


..: , Ary bankrupt whe 


ssapdiaebeng teat elton 


epost 


(a) fails, without reasonable cause to do any of tts thiage required of 
him under section 129; 


(bd) makes any fraudulent disposition of his property before or after 
bankruptcy; 


« 
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(e) refuses or neglects to answer fully and truthtunly all proper 
questions put to him at any exanination held pursunnt to this Act; 


(6) a hs ddl a la la ud apa 
statement or accounting; 
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(e) after or within twelve months next preseding his sibhaies conceals, .. 
destroys, mutilates, falsifics, makes ap cafzsior, in or disposes of or 

ie privy to the concealment, destruction, citilation, falaification, 
ouission fron or disposition of 2 book or dccusent affecting or relating 
to bia peoperty oF offre unless he peoras that be had no intent to 
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(t) after or withia tvelve months hext reeeding his Sceunhiee obtaing 
nade ty sone other person to his kaoviedze; 

(g) after or vithin twelve nonthe next preceding his 
freudulen 


bankruptcy 
tly conceals or renoves any property of a value of fifty 
dollars or nore or any debt due to or fren biny or 


* 
‘ 


ae 
/ ~~ 


“gee 


ace 
3 


4, 


oe Ce ea 


Lue 


th) efter or vithin tvelve months next preceding his bankruptcy pawns, 
predges or disposes of any property which ho has obtained on arcdit ana” 
has pot paid for, unless in the case of a trader cuch pawning, pledging 
or is in the ordinary way of trade ond unless in eny case 

: he proves that he had no intent to. defraud; 

_° de gality of an offence ani is lable on sumary conviction to laprironzent 
for a term not exceeding one year or on conviction under indictment tu 
imprisonment for a tere not exceeding three years, and tho provisions of 
the Criminal Code suthorizing the ‘mpozition of a fing ia additiien to or a 
dieu of taprisonzent do not evply. 


(8) Seetion 170 


An undischarged bankrupt wno og ‘ os 
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Be ee 


te engages in ary wrade or business without dtacionizig ve ald persone 
whom he enters into any businesn Apempensinn that he is an 


_Undiecharged dbasksupts or : c ' ct 


De oo 


Sit 

(bd) " odtains credit for a purpose other than’ the supply of necessaries 
for himself and faxily to the extent of f1v2 fundred dollars or nore 
from = person without informing that porzsn that he is an undicchargs: 
bankrup * f i . . 
ie guilty of an offence and (s iiable on s: convietion to imprisorzent 
for a ters not exceeding one year, . leg ee tt 
( (8). Section 171 
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(2) ‘Any person becoming bankrupt or making a proposal 


who has on any 
Previous occasion heen bankrupt or made a proposal to : 


hia ereditors 
is guilty of. an offence and ia linble on Sussary comriction to 


‘ a fice . 
- OF one thousand dollars and to on» year's imoprisorsent if , 
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(a) being engaged in any trade or business, at any tire during the 
- two years irmedistely preceding his bontcuptcy, bas not kept and 
preserved proper books of account, or a 


(b) arter or within the tva year period nentiosed in paragrasgh (a) 
. he conceals, destroys, mutilates, falsifies or disposes of,.or 
is privy to the concsalnant, destruction, mutilation, falsifisaticn 
or disposition of any book or tocsunent affecting or relating to 
his property or affairs, unless he proves that he had no intent 
* to conceal the state of his affaira. : ° 


-(2) For the purposes of this zcetion, a debtor shall be deened rot 

to have kept proper books of account if ho has not kept cuch books or 
accounts as are necessary to exhibit or explain his transactions and - 
financial position in his trade or business, including a book or books 
containing entries fos day to day in sufficient detail of all cash 
received and cash peid, and, where the trad or business has involved 
Gealings in goots, also accounts of all gocds cold and purchased, 
and statements of anmial and other stocktckings 


° i; 

You are also notified that, under the Coneda Corporations Act end : 
the Conpanies Acts of the various Provinces, you may not be the : ; 
‘Director of a linited company. while an undiccharzed bankrupt. : 
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¥eferred to in. thi tice (or, en officer eciiczsted ty Section 139 
of the Sankruptcy Act of the corporation reZerrad te in this notice) 
hereby acknowledge receipt of the abcve dsom==t ard state that the 


contents have besa “wey expleinsd tens. io. 
Dated at oe rege. 9c ioe in the Province of 
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Pursuant to Rule 64 of the Bankruptcy Rules nde under the 
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Bankruptey Act, 
i, ROSE EN ANS BAO Ce herewith outhorize acd inetrust . 
The Clarkson Cospany Limited, Trustee to dicpose of such books, records exd 
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docuaents of the bankrupt that are in the possession of the Trustee, : : 
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EXHIBIT F 
. : KEWFOUNIDIAND REFINING COMPAY - LIMITED 


ESTIMATED STACEMENT OF AFFAIRS 
AS AT NOVEMBER 30, 1975 
(PREPARED WITHOUT VERIFICATION FROM INFORMATION SUPPLIED BY THE DEGTOR) 


(060'5 ONLTTED) 


ASSETS 


Cucrent 
Cash 
Accounts receivable - Court line 
Accounts receivable ~- other 
Prepaids : $ 1,076 


Nue from associated companies: 
Shaheen Matural Resources Company Inc. . 

(Schedule A) 45,504 
Provincial Refining Company Limited 

Gurrent account . / 

9% s.vordinated debentures 14,868 
J.M. Shaneen (Schedule B) 501 
Founder's Corporation (Schedule C) / 548 
Shaheen setural Resources Company Limited 265 
SNR Dover Incorporated 200 
Canadian Caribbean O11 Company Limited ' 

(Schedu): 0) 

Newfoundlaw’ Pulp & Chemical Co. Ltd. 

(Schedul« £) 


{nvestment in subsidiaries 
SNR Dover lucorporated 
Provincial Holding Company Limited 
Proviucial Building Company Limited 


Fixed assets: 
Land ; 
Furniture and equipment ~ housing 
Office furniture and equipment 
Housing development 
Office building 


Less accumulated dapreciation 


Deferred charges 


TABILITIES 


Current 
Accounts payable-marine sad other 
Withholding tax payable and employees 
deductions at source : 


Rue to associated companics 
Newfoundland Refining Company Limited USA 
SMR Delaware Inc. 


. Longetern debt 
 Setes pavatle - ataxa snarica inc. (including 
accrued interest) 
Sotes payable -'Cotaas Larsen 
Loans payable - Court ling 
Central Nova Scotia Bank & Trust (principal 
and interest) 


Apparent deficic 
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Exhibit P 
BEWFOUNDLAND REFINING COMPA"Y LIMITED 


Account Analyses as at November ig 1978 


(0900's mnitted) 


Advances to Shaheen Natural Resources Company Inc. 


(1)Opentng Balance - January 1. 
Wire Transfers to $.N.R. 
Cheques to S.N.R. 
(2)Minecllanecus cheques payments 
(3)Jouenal Entries 4,515 
Cheques and Wire Transfers from SNR (9,681) (9,571) 


Other Trens (ss) ie 


" Ending Balance $17,581 35,658 $45,504 $45,504 


BOTE: 


Documentation supporting opening January 1, 1973 noc 
examined, 


ged ae miscellaueous payments mada by NRC for the accourc 
of SNR. 
Yaprevents such items as: 


(a) interest on intercompany account 
(b) diecribution error corrections. 


Advances to John 4. Shaheen 


(000'n omitted) 


Cast: Other Charges 
Payneats and Credits 


§ 201 


$ 89 
to Movember 36¢ HK 
135 
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(c00's omitted) 


1972 
1973 
1974 


1975 to Noverber 30. 


Arrvunts not yet analysed 


Balance November 39, 1975 


SCHEDULE D 


. 


Advances to - Canadian Caribbean Ofl Co. Led. 
eh ees ennsaet 


‘4 


{000s omitted) 


Closing 
Balance 


January 5, 1973 ‘ $ lo 
1974 : 13 


1975 a 609 


Total Cash Payzents 
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AS AT NOVEMBER 30 


41975 


(PREPARED WITHOUT VERIFICATION FROM INFORMATION SUPPLIED BY: THE DEBTOR) 
. (000'S OMITTED) 


ASSETS 
Current 
Cash 
Certificate of deposit (The First National 
Bank of Chicago - pledged to secure letters 


of credit for crude oil purchases) 
Accounts receivable 


Inventories: 
Crude oil 
Refined products 
Materials and supplies 


Prepaid expenses 
Property, plant and equipment 


Refining facilities 
Marine facilities 


Less allowance for depreciation 


DeCerred pre-operating costs 


Due from associated companies: 
SNR Holdings Inc. (US - $260) (Schedule A) 
SNR Dover Inc. (US - $648) (Schedule B) 
Newfoundland Refining Company Limited USA 
(US $9,401) (Schedule C) 
Shaheen Natural Resources Company Limited 
(US = $22) 


LIABILITIES 


Current -- . . 
Current maturities in long-term debt 
(Schedule E) 
Notes payable - re Ataka 
Crude oil purchases re Ataka 
Accounts payable: 
Trade 
Refinery contractor 
Accrued expenses 


Long-term debt (Schedule E) 
Due to associated companies: 
Newfoundland Refining Company Limited 
Accounts payable (US - $140) 


Interest payable (US ~ $2,700) 
9% subordinated debe 


SWR Delawarc Inc. (US - $14,424) {Schedule °% 


Apparent deficic 


213,477 


25,269 


21,628 $ 75,256 


238,746 
16,373 222,373 


14,339 


10,446 


$326 414 


$ 18,376 
18,233 
236,031 


26,674 
12,033 
21,451 332,798 


148, 48/ 


29,494 


184,362 


$326 414 


Fi 


Advances to Newfoundland Pulp and Chemical Co. Led. 
nn AG Chemical Co, Led. 


(000's omitted) 
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Partial Analysis of the Account: 


¢ 


| 
! 
| 
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Interest income accrued and recorded by 
journal entry between June 30, 1974 and 
November 30, 1975 

Transfer of opening balance 

Cash transfers - cheques issued between 


August 1, 1968 and December 29, 1972 - 


Amount not yet analysed 


Total at November 30, 1975 


~ 


if: 
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PROVINCIAL REFINING COMPANY LIMITED 


ACCOUNT ANALYSES AS AT NOVEMBER 30, 1975 
(00U's) 


ADVANCES TO S.N.R. HOLDINGS Inc. 


Opening Cash Cash Closing 
Balance Payments Receipts Balance 

January 1 to November 30, 1975 - $260 . $260 
Schedule B 


ADVAKCES TO S.N.R. DOVER INCORPORATED 


(000' s) 
Cash Other 
Payments Charges Total 
1974 = Various items $150 $129 $279 
1975 = Various items 255 161 . 616 


- Interest rate 
differential a (47) (42) 


Balance ~ November 30, 1975 
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The amounts $129,000 and $161,000 shown as "Other charges” above 
represent charges for 15% withholding tax on gross interest payments 
made by Provincial Refining Company Limited directly to Firse National 


Bank of Chicago, to B.P. Trading and to Newfoundland Refining Coapany 
Limited USA. 
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Schedule C€ 
PROVINCIAL REFINING COMPANY LIMITED 
ACCQUUT ANALYSES AS AT NOVEMBER 30, 1975 
(000's) : 
Advances to Newfoundland Refining Company Limited U.S.A.: 
1) Accounts receivable re product sales $14,231 
2) Account receivable {re Sabena/Canadian Fuel Marketers) 185 
3) Payments received (5,015) 
Total ‘ $ 9,401 


Ll) Account Receivable - Newfoundland Refining Co., Led. - U.S.A. 


Opening Sales to Cash Closing 

Balance NRCL-USA Receipts Balance 
1976 - $ 1,326 - $ 1,326 
1975 to November 30th $1,326 12,905 ~ 14,231 
"- Total Sales $14,231 


2) Accounts Receivable - NFCL - U.S.A. (Re: Sabena/CFM) 
Belance November 30, 1975 $ 185 


Rote: 


Various charges between December 1973 and January 1975 relating to sales 
made to Sabena ~ no further analysis carried out on this account, 


3) Payments received 


Balance, January 1, 1974 $ - 
1974 - Cash receipts 390 
1975 - Cash receipts 4,425 
Balance at November 30, 1975 . $3,015 
‘ ¢ 
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PROVINCIAL REFIKING COMPANY LIMITED 


png 
ACCOUNT _AWALYSES AS_AT NOVEMGER 30, 1975 d f 
(000's) 


ACCOUNT PAYABLE TOS NR DELAWARE INC. 


. 


Opening . Commission Cash Closing 

Balance Accrual Payments Balance 

December 31, 1973 $ 10 

1974 §$  -19 $11,384 $5,448 5,946 

1975 to November 30ch §,946 § 392 914 14,424 
Totals $20,776 $6,362 


NOTES: i 


1. Commissions at 5.1% on refinery sales net of charter hire, port 
charges and bunker fuel. 


2. The original sales agreement was between Provincial Refining Company Limited 
and Newfoundland Refining Company Limited 
3. In September 1969, Newfoundland Refining Company Limited assigned this agreecent 
to SNR Delaware Inc. apparently in consideration for services performed by 
SNR in the development of the refinery and for subscription to approximately 
s -$10 million of Newfoundland Refining Company Limited stock. 
N.B. No agreement covering the assignment cf Newfoundland Refining Company 
Limited ‘s right to receive the commission has been located. 
' 
Schedule E 
LONG-TERM DEBT ; 
AS _AT MOVEMBER 30, 1975 
"  (900's) 
Kleinwort Benson Ltd. - Sterling $ 61,840 
Kleinwort Benson Ltd. - First Eurodollar 9,215 
Kleinwort Benson Ltd. - Second Eurodollar 6,048 7 
Province of Newfoundland ~ Second mortgage 41,035 
Government of Canada - Department of Public Works 23,295 
SNR Dover Inc. re: Ataka : 15,256 
SNR Dover Inc. re: First Mational Bank of Chicago 20,171 
: . 166,660 
Lese current portions 18,376 
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MEMORANDUM OF LAW (WHITE & CASE) 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


PROVINCIAL REFINDING COMPANY : 
LIMITED 


and 


NEWFOUNDLAND REFINING COMPANY, 
LIMITED, : “ 


Bankrupts. : 


ql Cw. (372 
THE CLARKSON COMPANY LIMITED, as : 
Trustee in Bankruptcy, appointed oe 
by the Supreme Court of the Prov- (20) 
ince of Newfoundland, of the prop- 
erty of Newfoundland Refining Company : 
Limited and Provincial Refining 


ee 


it Company Limited, ; * 
Plaintiff, : 
~against- : 
JOHN M. SHAHEEN, ROY M. FURMARK, . * 
ALBIN W. SMITH, PHILIP GANDERT, 
PETER L. CARAS, PAUL W. RISHELL, : 
WILLIAM J. SHERIDAN, and JOHN 
DOE, : 
Defendants. 2 
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MEMORANDUM OF THE CLARKSON COMPANY LIMITED 
AS TRUSTEE IN BANKRUPTCY OF NEWFOUNDLAND 
REFINING COMPANY LIMITED AND PROVINCIAL RE- 
FINING COMPANY LIMITED 


WHITE & CASE 
14 WALL STREET 
NEW YORK.N Y¥ 19008 
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UNTTED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
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PROVINCIAL REFINING COMPANY 
LIMITED 


' and 


NEWFOUNDLAND REFINING COMPANY, 
LIMITED, 


Bankrupts. : 


Ge eo ee a el oe ee ee 


THE CLARKSON COMPANY LIMITED, as 
' Trustee in Bankruptcy, appointed 


by the Supreme Court of the Prov- . 

ince of Newfoundland, of the prop- “I, civ. A139 
erty of Newfoundland Refining Company : 

Limited and Provincial Refining (is) 
,Company Limited, 


Plaintiff, : 


~against- 


JOHN M. SHAHEEN, ROY M. FURMARK, 
' ALBIN W. SMITH, PHILIP GANDERT, 
PETER L. CARAS, PAUL W. RISHELL, 
WILLIAM J. SHERIDAN and JOHN 
(} DOE, 


Defendants. 


ee 
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MEMORANDUM IN SUPPORT OF is’ MOTION 'OF 

THE CLARKSON COMPANY LIMITER AS TRUSTEE 

IN BANKRUPTCY FOR A PRELiM * uRY INJUNCTION 

AND TEMPORARY RESTRAINIiIG ORDER 

This memorandum is submitted in support of the 
‘motion of The Clarkson Company Limited ("Clarkson"), as 
Trustee in Bankruptcy, for a preliminary injunction and 
temporary restraining order directing the defendants to 
surrender possession of the books and records of Newfoundland 


Refining Company Limited ("NRC") and Provincial Refining 


Company Limited ("PRC") located in the State of New York. 


PRELIMINARY STATEMENT 


The Complaint in this action seeks the assistance 


‘of this Court in the enforcement of the title to property 


of the bankrupts located in New York which vested in Clarkson 
"by reason of the issuance of Receiving Orders by the Supreme 
“Court of the Province of Newfoundland, Canada on March 12, 
1976. These Receiving Orders, .made in connection with bank- 
“ruptcy proceedings against NRC and PRC, both Newfoundland 
corporations, declared NRC and PRC to be bankrupt and ap- 
pointed Clarkson as trustee of the estates of the bankrupts. 


‘Upon the issuance of said orders, title to all of NRC's and 


mg my om me gem ~ 
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A ten mt ane lh tame 


i PRC's property immediately vested in Clarkson and Clarkson 


became obligated to take possession of all such property 


Sam Hn ne ame wee ss 


wherever situated, including, but not limited to all books, 
accounts and records, as quickly as possible. 

The principal books and records of NRC and PRC 
are located in New York. Defendants have denied plaintiff 
the right to examine and take control of any financial 
records of the two companies, thus making Plaintiff's dis- 


charge of its obligations and responsibilities as Trustee 


tt te tet et te See AO Nie erent ent we —=— 


in Bankruptcy impossible. 

Consequently, plaintiff seeks from this Court a 
temporary restraining order (a) restraining defendants fron 
transferring, destroying, altering or secreting any of the 
books and records of PRC or NRC; (b) requiring defendants 
to grant it immediate control of all books and records of 
NRC and PRC; and (c) restraining deiendants from disbursing, 
removing or secreting any other property of NRC or PRC in 
their custody or control. 

Plaintiff further seeks a preliminary injunction 
requiring defendants immediately to deliver into Plaintiff's 
‘possession that property of NRC and PRC located in the State 


of New York, including, but not limited to, all books, 


records and bank accounts of NRC and PRC. 


Lee ty ot So em Eos Ge an ae ~ - om me sows eee - ne ee ee GT Reg wee ee gee 


Memorandum of Law 


The need for this relief is urgent. The Canadian 
bankruptcy proceedings established that PRC and NRC owed 
hundreds of millions of dollars and were hopelessly insol- 
vent. Among the creditors are the Province of Newfoundland 
and the government of the United Kingdom. PRC and NRC are 
part of a complex web,of companies controlled by John 
Shaheen. Examination of the books of PRC and NRC have 
established that millions of dollars were sent by PRC and 
NRC to Shaheen controlled companies, in transactions yet 
unexplained and at times when NRC and PRC were, if not yet 
insolvent, incurring losses in the tens of millions of 


dollars. 


ARGUMENT 


p 
THE CANADIAN JUDGMENT 
Clarkson was appointed as Trustee in Bankruptcy 
for the estates of NRC and PRC by the Chkek Dumetow os the 
Supreme Court of Newfoundland on March 12, 1976 after a full 
adversary hearing. The Bankruptcy Act (Canada), Can. Rev. 
Stat. c. B-3 (1970) (the "Canadian Bankruptcy Act") effects 
‘a transfer of title to property wherever situated from the 
bankrupt to the trustee in bankruptcy immediately upon the 
appointment of such a trustee and imposes certain duties and 


obligations on the trustee and upon the bankrupt itself. 


‘ 
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The Property Of The Bankrupt 
Passes To And Vests In The 
Trustee Who May Act As Trustee 
Anywhere In Order To Obtain 
Possession Of And Realize The 


Property. 


The Canadian Bankruptcy law provides: 


"On a receiving order being made,...a 
bankrupt ceases to have any capacity to dispose 
of or otherwise deal with his property, which 
shall, subject to this Act, and subject to the 
rights of secured creditors, forthwith pass to 
and vest in the trustee named in the receiving 
order...." ‘Canadian Bankruptcy Law §50(5).* 


Property is defined as: 


"Property’ includes money, goods, things in ac- 
tion, land, and every description of property, 
whether real or personal, movable or immovable, 
legal or equitable, and whether Situated in 
Canada or elsewhere and includes obligations, 
easements and every description of estate, in- 
terest and profit, present or future, vested 
or contingent, in, arising out of, or incident 
to property;" (Emphasis added). Canadian 
Bankruptcy Act §2.* 


These provisions of the Canadian Bankruptcy Act transfer 
title to all the property of NRC and PRC, including pron 
erty located in the State of New York, from the bankrupts 
to Clarkson, as Trustee in Bankruptcy. 

¥ "For a similar provision in the Bankruptcy Act of the 
United States, see 1l U.S.c. §110(a) which provides that 


the trustee shall be "vested by operation of law with the 
title of the bankrupt" in "property wherever located." 
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Clarkson is empowered by the Canadian Bankruptcy 
Law to pursue the property of the bankrupts, NRC and PRC, 
wherever situated, in order to reduce it to possession. The 


Canadian Bankruptcy Law provides: 


"For the purpose of obtaining possession of and 
realizing upon the property of the bankrupt a 
trustee has power to act as such anywhere." 
Canadian Bankruptcy Law §12(6).* 


The action taken by Clarkson in this Court is ex- 
‘' pressly sanctioned by this provision of the Canadian Bank- 
ruptcy Law. Indeed, it is Claxkson's duty to pursue the 
property of the bankrupts wherever located in order to col- 
lect the entire estate of the bankrupt for the benefit of 
creditors. This duty is of particular significance with 
regard to the books and records of ‘the bankrupts which are 
located in New York without which Clarkson cannot perform 
: its duties as Trustee in Bankruptcy. 
i : B. A Trustee In Bankruptcy Must Exanine 
\ The Books, Accounts And Records Of The 


Bankrupt And All Such Books, Accounts 
And Records Must Be Turned Over To It. 


It is elementary that one appointed as a Trustee in 


Bankruptcy must immediately commence an examination of the 


* The Bankruptcy Act of the United States specifically dir- 
ects the bankrupt (or its officers if it is a corporation) 
to execute and deliver to the trustee transfers of all his 
property in foreign countries, 11 U.S.C. §25(a) (5), 11 
U,8.C, 25 (bh). 
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books and records of the bankrupt in crder to ascertain 
what property belongs to the bankrupt, where it is situated 
and what debts the bankrupt has. It is essential that the 
Trustee in Bankruptcy have access to all books, accounts 
and records wherever situated in order to properly fulfill 
its function. Accordingly, the trustee is given the power 
to enter any premises where such books, accounts and records 
are kept. The Canadian Bankruptcy Law expressly provides 
that: 

"The trustee shall, as soon as may be, take pus- 

session.of the deeds, books, records and docu- 

ments and all property of the bankrupt and make 

an inventory, and for th- purpose of making an 

inventory the trustee is entitled to enter upon 

any premises on which the books, records, docu- 

ments or property of the bankrupt may be, not- 

withstanding that they may be in the possession 


of a sheriff, a secured creditor, or other clain- 
ant theretc." Canadian Bankruptcy Law §12(2).* 


No person is entitled to frustrate the equitable 


administration of a bankrupt estate by withholding posses- 
sion of any books, accounts or records belonging to the 
bankrupt. The Canadian Bankruptcy Law specifically provides 


that: 


*For a Similar provision in the Bankruptcy Act of the 
United States, see 1l U.S.C. §75(a)(1) which requires the 
trustees to "collect and reduce to money the property of 
the estates for which they are trustees.” 
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"NO person iS, as against the trustee, entitied 
to withhold possession of the books of account 
belonging to the bankrupt or any papers or docu- 
ments relating to the accounts or to any trade 
dealings of the bankrupt or to set up any iien 
thereon." Canadian Bankruptcy Law §12(4). 
It is clear that since no person may withhold such books, 
it is incumbent upon the defendants, who are directors and 
officers of the bankrupts, to turn over all books and 
records of NRC and PRC to Clarkson. 

The bankrupts, NRC and PRC, are corporations 
organized and existing under the laws of the Province of 
Newfoundland and as such are governed by the laws of 
Canada. That law dictates that all property of NRC and 


PRC wherever situated, including but not limited to, books, 


records and bank accounts, be turned over to Clarkson which 


has been duly appointed as the Trustee in Bankruptcy. The 


failure of the defendants, directors and cdficers of the 
bankrupts, to do so is in direct violation of che Canadian 
law and thwarts Clarkson in its efforts to administrate 


the bankrupt estates equitably. 


C. The Special Need In This Case. 


The bankruptcy proceedings were bitterly contested 


by NRC and PRC. These corporations were controlled by the 
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"Shaheen interests", a tangled web of corporate holdings 
ultimately responsible to John Shaheen. The trustee's 
limited examination of the books and records of NRC and 

pa Gndteates that at a time when PRC and NRC were losing 
millions of dollars and may have been insolvent, millions 

of dollars were paid to or loaned to other Shaheen companies 
in transactions thus far unexplained. It is obvious that 


the trustee needs access to all the books and accounts of 


PRC and NRC, and it is equally obvious that those formerly 


in control of NRC and PRC have reasons for seeking to keep 
the trustee from its required examination of the bankrupts 


records. 


ia 


UNDER THE PRINCIPLES OF COMITY, THE 
CANADIAN TRUSTEE SHOULD BE ASSISTED 
BY THIS COURT IN PERFORMING ITS FUNCTIONS 


The doctrine of comity was defined by the United 


tt 
{ 


' States Supreme Court in Hilton v. Guyot, 159 U.S. 113 (1895), 


where it was said: 
i 
""Comity,' in the legal sense, is neither 
a matter of absolute obligation, on the one hand, 
nor Gf mere courtesy and good will, upon the cther. 
But it is the recognition which one nation allows 
within its territory to the legislative, executive 
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or judicial acts of another nation, having due 
regard both to international duty and conven- 
ience, and to the rights of its own citizens 

or of other persons who are under the protection 
of its laws.” Id. at 163-164, 


The essence of the rule of comity is that a state "not dis- 
criminate between its own citizens and those of a foreign 
state." Oseas v. Sutton, 83 N.¥.S.2d 515, 519 (Sup. Ct. 
Kings Co.), aff'd, 274 App. Div. 99, 85 N.Y¥.S.2d 336 (2d 
Dep't 1948), quoting Mabon v. Ongley Electric Co., 156 N.Y. 
196, 201, 50 N.E. 805, 806 (1898) . 

As discussed above, title to all of the property 
of NRC and PRC vested in Clarkson upon the issuance of the 
Receiving Order by the operation of the Canadian Bankruptcy 
Act. Relying on the principles of comity, courts of the 
State of New York have repeatedly acknowledged the prin- 


ciple that title to the property of the bankrupt which has 


- devolved upon trustees or receivers by virtue of their ap- 


pointment as trustees or receivers in foreign* ‘bankruptcy 


* The term “foreign receiver" or “foreign trustee" as used 
herein refers to recivers or trustees appointed by the courts 
of both sister states and foreign countries. Typically the 
New York courts apply the same standards to the recognition 
of a receiver or trustee appointed by the court of a foreign 
country as they do to the recognition of a receiver or 
trustee appointed by the court of a sister state. Compare 

In re Waite, 99 N.Y. 433, 2 N.E. 440 (1885) with Union Guard- 


ian Trust Co. v. Broadway National Bank & Trust Co., 
Misc. 16, 245 u.¥.8. 7 (Sus. €t., W.¥.C6. 1930). 


s 
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or insolvency proceedings will be recognized and enforced in 


New York. See, €.9., in re Cobham's Will, 81 N.Y.f.24€ 356 
N.¥.Co. 1948) (English trustee); In re Waite, 99 
2 N.E. 440 (1885) (English trustee). The Supreme 
Court of the United States articulated the rule prevailing 


in New York in the following language: 


"The rule in that State is, that by the comity 

of nations, the statutory title of foreign as- 
signees in bankruptcy is recognized and enforced 
when it can be done without injustice to the 
citizens of the State, and without prejudice to 
creditors pursuant to their remedies under the 
New York statutes, provided also that such title 
is not in conflict with the laws or public policy, 
of the State, and that the foreign court had jur- 
isdiction of the bankrupt." Cole v. Cunnin ham, 
133 U.S. 107, 122-23 (1890) (citation omitted) . 


While “comity” has within it the elements of dis- 
cretion, that discretion is limited. American courts cannot 
arbitrarily refuse to enforce a foreign right. As was stated 
by the New York Court of Appeals in Loucks v. Standard Oil 


Ko., 224 8.¥. 99, 111, 120 B.B. 296, 202 (1918): 


"The courts are not free to refuse to enforce a 
foreign right at the pleasure of the judges, to 
suit the individual notion of expediency or fair- 
ness. They do not close their doors, unless help 
would violate some fundamental principle of just- 
ice, some prevalent conception of good morals, 
some deep-rooted tradition of the common weal." 
Quoted in Waxman v. Kealoha, 296 F.Supp. 1190, 
1193 (2. Hawaii 1969]. 
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The limited exceptions to “comity” include 
whether the foreign court had jurisdiction over the bankrupt. 
In re Waite, 99 N.Y. 433, 2 N.E. 440 (1885).* In the case at 
bar there can be no question but that NRC and PRC were sub- 
ject to the jurisdiction of the courts in Canada since both 
were corporations created under and governed by the laws of 
that country. Similarly, courts have raised the question of 
whether the enforcement of the rights created by the appoint- 
ment of a trustee or receiver ina foreign jurisdiction 
would violate the public policy of the State of New York 
in that it would deprive local creditors of their rights. 
However, even the existence of domestic creditors has not 
been considered a bar to granting relief to a foreign 
trustee. In re Stoddard, 242 N.Y. 148, 151 N.E. 159 (1926) 
‘Norwegian receiver); Matter of Pennie (City Equitable 
Insurance Co.), 238 N.Y. 147, 144 N.E. 484 (1924) (English 
liquidator); People v. Granite State Provident Ass'n, 161 
N.Y. 492, 55 N.E. 1053 (1899) (New Hampshire trustee). In 
the case at bar no local creditors assert claims to the prop-J§ 


erty of the bankrupts and no public policy of the State of 


* No New York cases have been found in which the trustee 
was not granted the relief requested on the ground that the 
foreign court did not have jurisdiction over the bankrupt. 
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New York is contravened by Clarkson's application for rel- 
ief in this Court. The facts of this case are similar to 
those presented to the court in In re Waite in which the 


court stated: 


"We have not a case here where there is a con- 
flict between the foreign trustee and domestic 
creditors. So far as appears no injustice what- 
ever will be done to any of our own citizens, or 
to anyone else, by allowing the transfer to have 
full effect here. Indeed justice seems to require 
that this money should be paid to the foreign 
trustee for distribution among the foreign cred- 
iter isic.] of the bankrupts.” 99 H.Y. at 4639, 

2 5.m. at 443. 


We are aware of no case which concerned itself 
with any alleged right of local shareholders in the bankruptcy 
proceeding. And it is the American parents of the bankrupt 
Newfoundland corporations who have sahined access to Clark- 
son. 

Nor do we have here acts by a foreign court which 
offend the law of civilized nations. See Moscow Fire Ins. Co. 
v. Bank of New York & Trust Co., 280 N.Y. 286, 20 N.E.2d 758 
(1939), aff'd by an egually divided court sub nom. United 
States v. Moscow Fire Ins. Co., 309 U.S. 624 (1940) (the 
court refused to enforce title acquired by means of the 


confiscatory exercise of governmental power). The foreign 


court here, a sister common-law state, conducted a full 
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adversary proceeding before issuing the bankruptcy order. 
Thus, there is here no "exception" to the comity of 
nations. Employing the principles enunciated above the 
courts of New York have assisted foreign receivers and trus- 
tees in collecting the property of the banxrupt located with- 
in the state. See, €.g., in re Waite, 99 N.Y. 433, 2 N.E. 440 
(1865); In re Stoddard, 242 N.¥. 148, 151 H.E. 159 (1926). 
Canada, of course, is a sister common-law juris- 
diction and its laws and procedures are akin to our own. 
(See analogy between Canadian Bankruptcy Act and United 
States Bankruptcy Act at pp. 4-8, supra’). Trustees in bank- 
ruptcy appointed by its courts are recognized in this coun- 
try, Waxman v. Kealoha, 296 F.Supp. 1190 (D. Hawaii 1969), 
and the judgments of its courts are given effect by the 
courts of New York. International Firearms Co. Ltd. v. 
Kingston Trust Co., 6 N.Y.2d 406, 160 N.E.2d 656, 189 N.yY.Ss. 
2q@ 9ii (1959). | 
: It further should be noted that the Canadian 
courts will give a trustee appointed in the United States the 
relief requested in this action. In William v. Rice, 3 0.4.8, 
225 (1926) a trustee of the bankrupt in the United States was 
allowed by the Canadian court to recover personal property of 
the bankrupt fraudulently transferred to a resident of 


Manitoba. 
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C. The Propriety of Injunctive Relief. 


Foreign trustees have employed different remedies 
in asserting their tit’? over property located in New York, 
including motion for execution, In re Cobham’s Will, 81 N.Y¥.8. 
2d 356 (Sup. Ct., N.Y¥.Co. 1948), and replevin Mabon v. Ongley 
Biectric Co., 156 N.Y. 196,200, 50 N.B. BOS, 8oG (1698). 
The remedy of injunction is the most dotenceidee i the case 
at bar since defendants must not only be ordered to turn 
over possession of all of NRC's and PRC's books and records 
located in New York to Clarkson, but must also be enjoined 
from removing, destroying, secreting or tampering with any 
such books and records. The use of the remedy of injunction 
by a foreign trustee to gain possession of property has been 
sanctioned by the courte of New York. . See Union Guardian 
Trust Co. v. Broadway Nat. Bank & Trust Co., 138 Misc. 16, 
245 N.Y.S. 2 (Sup. Ct., N.Y¥.Co. 1930) (Michigan receiver : 
Suing for injunction compelling officer of bankrupt to turn 
over sums of money he had withdrawn); see also Rinehart v. 
Basco Bldg. Co., 153 App. Div. 153, 158, 138 N.¥.S, 258; 261 
(1st Dep't 1942), aff'd, 214 4.¥. 635; 108 N.E. 1106 (1915) 
(in which the court stated that a receiver could sue to en- 
join wrongful interference with his possession of property 


of the bankrupt). 
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This Court should assist Clarkson under the prin- 
ciples of comity in enforcing the title vested in it upon 
its appointment as Trustee in Bankruptcy by the Canadian 
court by issuing the temporary restraining order and the 


preliminary injunction requested herein. 


Tit 
PRELIMINARY RELIEF IS REQUIRED 
BY THE FACTS OF THIS CASE 
Clarkson has established that its case is merit- 
orious and that the balance of hardships is decidedly in its 


favor. Checker Motor Corp. v. Chrysler Corp., 405 F.2d 319 
é 


(24 Cir.), cert. denied, 394 U.S. 999 (1969); Dino DeLaur- 
enti's Cinematografica S.p.A. v. D-150, Inc., 366 F.2d 373 
(2d cir. 1966). 

Clarkson's right, as Trustee in Bankruptcy, to all 
the books and records of NRC and PRC is explicitly set forth 
in the Canadian Bankruptcy Act. Title to all of NRC's and 
PRC's property vested in Clarkson -immediately upon its — 


pointment as Trustee. Defendants are wrongfully withholding 


possession of the books and records located in New York 


from it. 


Balancing the equities in the motion before the 
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Court is an easy matter. The harm to the trustee and to the 
creditors of NRC and PRC is great in that the denial of prel- 
iminary relief would hamstring the trustee in the performance 
of its obligations and subject the estate of the bankrupts to 
the possibility of further waste and destruction. Only th 

granting of the preliminary relief requested can insure the 
preservation of the bankrupt estates for the benefit of cred- 


itors. The harm to the defendants is non-existent: the 


Corporations are adjudged bankrupts; defendants have no claing 


to the lawful custody of the books and records. 


For the reasons stated herein and in the moving 


affidavit the temporary restraining order and the preliminary 


e 


injunction requested herein should be granted. 


Dated: New York, New York 
March 22, ° 1976 


Respectfully submitted, 


WHITE & CASE 

Attorneys for The Clarkson Company 
Limited ag Trustee in Bankruptcy 
14 Wall Street 

New York, New York 10005 

(212) 732-1040 


UNITED STATES DISTRICT COUR'!' 
'' SOUTHERN DISTRICT OF NEW YORK 


PROVINCIAL REFINING COMPANY LIMITED 
and 
NEWFOUNDLAND REFINING COMPANY LIMITED, 


Bankrupts. 


THE CLARKSON COMPANY LIMITED, as Trustee 

in Bankruptcy, appointed by the Supreme 

Court of the Province of Newfoundland, of 

the property of Newfoundland Refining 

Company Limited and Provincial Refining Cot ae 

Company Limited, [es 

AFFIDAVIT 

Plaincire 76 Civ 1373 


JOHN M. SHAHEEN, ROY M. FURMARK, 
ALBIN W. SMITH, PHILIP GANDERT, PETER 
L. CARAS, PAUL W. RISHELL, WILLIAM J. 
SHERIDAN, and JOHN DOE, 


Defendants. 


STATE OF NEW YORK  ) 
)ss.: 
COUNTY OF NEW YORK ) 
RICHARD deY. MANNING, being duly sworn deposes and 
says: 
1. I am U.S. counsel for Newfoundland Refining Company 
Limited ("NRC"), Provincial Refining Company Limite’i ("PRC") 


and the individuel defendants named herein, and I make this 


Affidavit of R. deY. Manning 


affidavit in support of an application for the immediate 


vacation of the ex parte Temporary Restraining Order signed 


by this Court on March 23, 1976. 


2. In deference to the rules concerning the conduct 
of one attorney with another, I shall not characterize the 
affidavit filed by Mr. Barist herein in support of the ex 
parte order sought and granted by this Court. Suffice it 
to say, his client is a defendant in an action in the Supreme 
Court, New York County (SNR Holdings, et al v. Ataka 
America, Inc., et al, Docket No. 03959/76, alleging that 
Clarkson is a co-conspirator in a scheme to defraud NRC, 

PRC and their parent company of hundreds of millions of 
dollars. This is merely another attempt to avoid "facing up" 
to the problem of that case. 

3. I must comment, however, that in the course of this 
litigation NRC and PRC and their officers have been recently 
subjected to two exceedingly onerous ex parte stay orders 
of this Court (identified below). When the same litigants 
(NRC and PRC) sought an ex parte order from this Court they 
were told that such was not permitted by the Federal rules 
of Civil Procedure. Equal protection of the laws is being 
stretched to the limit in this case. 

4. Before proceeding to the merits of this ex parte action, 


I shall review the ex parte actions sought by the applicants 


Affidavit of R. deY. Manning 
("Clarkson" )herein or those acting in concert with them; these 
have been: 

February 8, 1976: Supreme Court of Newfoundland, 
per Judge Mifflin, granted an ex parte order appointing 
Clarkson an Interim Receiver for the assets of NRC and PRC 
on the demonstrably fraudulent affidavit of a Japanese 
officer of a newly formed company called Atlantic Trading 
(Delaware) Corp., specifically incorporated to defraud 
the creditors of its parent company Ataka & Co., Ltd. 

February 17, 1976: An ex parte order was entered in 
this Court by Justice Knapp upon application of another 
Japanese affiliate Sanko Steamship Lines, attaching the 
bank accounts not only of NRC and PRC but five other affiliated 


companies, who had nothing whatsoever to do with the claims 


there presented. At the first hearing the spurious action 


was dismissed forthwith by Judge Knapp, but an attachment order 
remains while the appeal is pending. 

March 3, 1976. After NRC and PRC filed suit in New 
York to protect certain interests which will be hereinafter 
described and while the defendants (associated with Clarkson) 
in such case was examining under oath an officer of such 


companies, an ex parte order was entered by the same Judge 


Affidavit of R. deY. Manning 


Mifflin mentioned above, enjoining said companies from pro- 
ceeding further with the suit before this Court. The then 
presiding judge, Judge Motley, chose not to endeavor to 
protect the juris viction of this Court from such ex perte 
Canadian orders and in order not to violate said ex parte 
injunction, plaintiff took a Rule 41 discontinuance without 
prejudice. 

March 18, 1976: Ex parte order entered by Judge Stecher 
(New York Supreme Court) on an order to show cause why 
Clarkson, a defendant in a case alleging fraudulent co- 
conspiracy, should not be substituted for the plaintiff 
therein. 

March 23, 1976: An ex parte order granted by this 
Court on the basis of an affidavit which can charieeky be 
described as misguided. 

(5) The only ex parte order up to today granted to 
NRC and PRC in the course of this multi-litigation problem 
was 2 temporary restraining order granted by the New York 
Supreme Court, per Judge Gellinoff, on March 4, 1976, which 
was followed on the same day by a full hearing granted by 
Judge Gellinoff to some 12 lawyers representing the other 
side. He refused to vacate his temporary restraining order; 
i pels cs te Tyler signed the attached Order to Show cause 


; 


(Exhibit I), which will be dealt with at the end of the affidavit. 
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This is not exactly what is called even-handed justice. 
(6) Turning to the affidavit filed by the lawyer 
in this case, who by his own admissions entered the case on 


Wednesday, March 17, 1976, I shall endeavor to separate 


faec trom fiction. Prior to doing so, however, I must call 
this Court's attention to the fact that the Courts of the 
State of New York (which this Court is considered to be ina 
diversity case under the Erie doctrine) have refused to 


ermit attorney's affidavits in support of applications for 
Pp 


ex parte orders. (e.g., Banco Agricola v. Jiminez 
Export Coro., 97 N.¥.S. 2d 437 (Sup. Ct. N.¥.Cty 1950). 


(7) Dealing with the subject matter of attorney Barist's 
affidavit, starting with the sub-heading on page 2, I have 
a number of comments. In order to address myself directly 


to each specific allegation, I have attached hereto as 


thereby which correspond to the comments below: 

(a) This nets paragraph purports to deal with what 
took place in Canada during the week of March 8-12, 1976. 
Mr. Barist was not even involved in this case during that 
period of time. There has been no transcript of the record 


Exhibit A a marked copy of such affidavit with letters noted 
produced by the court reporter, and consequently every word 
| 
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in this paragraph is rankest kind of hearsay. It is shocking 
that a New York lawyer would make such a statement when in 
fact he has no personal knowledge whatsoever of the facts 
stated in this paragraph. This paragraph should be sticken 
as rank hearsay. 

(b) These two paragraphs sound more like public relations 
brochures than they do affidavits in a lawsuit. Obviously 
Mr. Barist cannot speak for what happened to Clarkson for the 
past one hundred years, nor does he have personal knowledge 


about what Clarkson has been doing in Canada in recent 


years, or what they have been doing in connection with the 


Atlantic acceptance of IOS cases, other than what someone has 
told him. These two paragraphs should be stricken as rank 
hearsay. 

(c) Mr. Barist does not state that he is qualified to 
practice law in Canada. Consequently, his statements concerning 
the laws of Canada, without even bothering to quote the 
statutes involved, are of little if any value. This paragraph 
should be stricken as an unfounded conclusion of foreign law. 

(a) This paragraph purports to deal with something 
that happened at the offices of NRC and PRC during conferences 


at which Mr. Barist waS not present. He does not have personal 


® 
a! 


Affidavit of R. deY. Manning 


knowledge as to whether or not the orders (Exhibits A and B 

to his affidavit) were handed over to NRC or PRC or not. He 
does not have any personal knowledge whatsoever of the 
material stated in these two paragraphs. He is, without 
telling the Court, apparently relating some story somecne else 
told him. This paragraph should be striken as rank hearsay. 

(e) Mr. Barist knows has no personal knowledge whatsoever 
about the Shaheen companies. This sentence should be stricken as 
rank hearsay. 

(f) Mr. Barist cannot possibly have any personal 
knowledge of these transactions as they all occurred prior 
to the time he entered this case. This material should be 


stricken as rank hearsay. 


(h) So far as Mr. Barist statement that "no consideration 
to NRC has been shown" he does not indicate to whom this 
should have been shown; he certainly does not allege that he 
ever asked for it. This sentence should be stricken as it 
is irrelevant. 


(i) Mr. Barist's comments about the case in the Federal 


| 
| 
(g) Same comment as paragraph (f). 


Court before Judge Motley is a good example of (i) how 

little he knows about this case, or (ii) the fact that he has 
deliberately sought to mislead this Court. The fact is, 

that the hearings before Judge Motley were voluntarily 


dismissed by plaintiffs because the defendants in that 
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action, the very people who had Clarkson's appointed as 
Interim Trustee in Canada, were afraid to risk a decision by 
Judge Motley. They went to Canada during the pendency of 
the hearing and obtained an ex parte restraining order 
against the continuance of the suit by NRC and PRC, two 
Newfoundland corporations. In deference to the issuance of 
that restraining order, plaintiffs took a Rule 41 discontinuance 
(see Exhibit B hereto). It was the defendants (Clarkson as 
co-conspirators) who were afraid of the Federal Court's 
decision and had the plaintiffs enjoined. 

(j) This simply is not true (see Exhibit ¢). 

(k) Every word is hearsay and the paragraph is scandalous 
and defamatory. This should be stricken from this affidavit. 

(1) Unsupported conclusions; perhaps Mr. Barist® does 
not mind fraudulent conspirators pouring over his books, but 
NRC, PRC and their stockholders do object; their presence 
creates irreparable injury. 

(m) There is no basis whatsoever for this malicious 


accusation other than the fact that Mr. Barist's clients possibly 


will be herein proved, Clarkson has had people in the New York 


engage in such activities and they presume others Go. As | 


and Newfoundland offices of NRC and PRC since February 17, 1976 


(Exhibit D), and are fully aware of what records are there. They 
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have also had control of the New York bank accounts of NRC 
and PRC since that date. This unfounded scurrilous accusation 
should be stricken. 

(8) As is clearly demonstrated from a review of the 
Barist affidavit there is absolutely no factual basis what- 
soever for the allegations contained herein and no support 
for the Order entered by this Court. The affidavit clearly 
shows why the Federal Rule 65(b), is so strict on the 
granting of ex parte orders and why the New York Courts have 
frowned upon lawyer's affidavits forming the basis for the 
-issuance of ex parte orders. 

(9) Clarkson's status as Trustee in Bankruptcy is highly 
questionable, at best. Without going into all of the complex 
questions of Canadian bankruptcy law, suffice it to say there 
are two trustees of these companies. At 11:07 a.m. on 
March 12, 1976, the Official Receiver of the Federal Government 
of Canada appointed Coopers & Lybrand Limiis4 ("Coopers") 
as Trustee of both companies (Exhibit©). At about 5:00 p.m. 
on the same day, the Provincial judge at a hearing which I 
attended in St. John's, Newfoundland, entered an order 
appointing Clarkson as Trustee (Exhibits A & B to Barist affidavi 


herein). The Order of the Offical Receiver of Canada has; 


———— NS eR IOOH___~2PH0..”—”—=->.2-{[_-—-=—==:—_ 
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never been recinded or otherwise revoked (see attached 
letter dated March 23, 1976, from Coopers. An appeals is 
being taken by NRC and PRC from the Order of the Provincial 
Court (Exhibit E) and Coopers is taking a separate appeal. 

I have attached a copy of my letter dated March 23, 1976, 
to Judge Tyler of the New York Supreme Court concerning this 
Matter (Exhibit F). 


A mere reading of Section 49 2f the Canadian Bankruptcy 


at 5:00 p.m. on March 12th, makes it clear that he did not 
modify or alter the statutory stay required by Section 42; 
he failed to follow several other statutory requirements and 
it would appear that his appointment was a violation of the 
stay imposed by Section 49. Only the Sainaide Courts 
can untie this Gordian knot. 

As the Barist affidavit discloses, Clarkson has 


taken the remarkable position in the State Court proceeding 


that Clarkson should be substituted as plaintiff in the 


| 
| 
| 
| 
1 
Act and comparing it to the Order signed by Judge Mifflin 


case in which they, and the companies which appointed them, 
are co-defendants. This presents several problems -- first, 
suppose the State Court refuses to recognize that Clarkson is the 


Trustee and this Court does recognize Clarkson as Trustee? 
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Which will be the controlling decision? Second, what happens 
if Clarkson, an alleged co-conspirator who is trying to 
destroy NRC and PRC, is given the books and records of these 
sompanies nod Clarkson destroys then. 
(11) Prior to NRC and PRC having a_ single minute 
before any Canadian Court, Clarkson in furtherance of the 
conspiracy, shut down the Cons by Chance refinery, fired the 
five hundred employees, closed the offices of NRC and PRC 
throughout Canada. All on the basis of the ex parte appointment | 
of Clarkson as Receiver and Interim Trustee on the basis of 
‘a “trumped up" default which never occurred, as is here- 
inafter explained. Surely under such circumstances, Clarkson 
who has no legal standing in this country whatsoever (Oakey v. 
Bennett, 52 U.S. 33 (1851)) is not entitled to seek recognition 
under rules of comity undex such circumstances (In Re Warte, 
99 N.¥. 433 (1885); Koninklijke Lederfabriek "O". v. Chase Nat. 
Bank, 30 N.Y.S. 2d 518 (Sup.Ct. lst Dept. 1941)). 
In any event it would appear that the "Case of the Two 
Trustees” must be settled in Canada before any U.S. Court 
gets involved in this matter. 4 
(12) Attached hereto as Exhibit Ae is a rather lengthy 
Memorandum of Facts which was prepared fur the State Court 
action but which may be of some assistance in this Court in 
understanding this complex litigation. Also attached are 


Exhibits filed in support of the Memorandum (Exhibit H). 
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(13) In summary,here is what has happened? 

(A) By an Agency Agreement dated September 20, 1973, 
| executed in New York, between Ataka & Co. Ltd. ("Ataka 

| Japan"), its U.S. subsidiary, Ataka America, Inc. ("Ataka 

| America"), and Newfoundland Refining Company Limited ("NRC"), 
| acting as principal and as agent for PRC. 

The purpose of the howe Agreement was to provide 


|! the required financing for the purchase of 100,000 barrels 


of crude oil per day required for a refinery then under 
‘the terms of various contracts, NRC supervised the construc- 


refinery for PRC. It also was the purchaser of the crude 
to be supplied to the refinery and sales agent for its products. 


| 
| 
{ 
| 
construction by PRC at Come by Chance, Newfoundland. Under 
The Agency Agreement was executed in New York, and | 


contained the following clause: 


"X) This agreement shall be construed in ac- 
cordance with the laws of the State of New 
York and any dispute arising between the 
parties shall be submitted for determination 
by a New York court.” 


(B) Since the crude oil contract provided for 150 


tion of the refinery and after completion thereof, managed the 
days credit, the amount of money which would be outstanding 


at any one time based on the prices in effect on September 


1, 1973, was $34 million. Following the drastic price 


| 
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increases imposed by the OPEC countries in late 1973 and 
early 1974, that amount increased in 1974 to approximately 
$150 million. In other words there would be approximately 
$150 million outstanding at any one time due to the 150 days 
crude credit. Ataka agreed to provide the necessary letters 
of credit to obtain this crude oil and to pay the crude oil 
supplier for the crude oil. . 

(C) A very careful method for payment of the crude 
oil by PRC was provided in the Agency Agreement which makes 
quite clear that no funds are to be due and owing to Ataka 
if the non payment thereof is due to events of force majeure. 
No default has ever been called under the Agency Agreement. 

(D) Ataka and PRC operated well under the Agency 
Agreement for a period of 2 years. During this period 
approximately one half billion dollars of crude oil was 
financed by Ataka. On nineteen separate occasions PRC could not 
pay for crude oil on the due dates, and in every case the date 
was “rolled over" without protest; over $10C mii iden of such 
“roll overs" were involved. 

(E) Due to drastic errors made by the construction 
contractor of the refinery, the plant was not able to prodyce 
sufficient funds to pay Ataka for all of the funds advanced. 
Clearly under the Agency Agreement this was an event of 
force majeure and was contemplated by the parties. The 


Agency Agreement specifically provides that: 
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"The intention of ACAM is to enable NRC 

to overcome start-up difficulties in the 

initial start-up stage until the refining 

Operation has reached the normal 

scheduled production stage...." 
Since the refinery has not yet reached a point where the 
commercial operations have been reached, there is no question 
but that the events which actually occurred were contemplated 
by the parties. 

(F) In late 1975, the Japanese bank which was 
financing Ataka, the Sumitomo Bank, became very upset about 
the situation and the undertakings Ataka had made. They 
-began to intervene in the relationships between Ataka and 
NRC and PRC. 

(G) In October of 1975, the First National Bank of 
Chicago, which held a $28 million debenture secured by 


certain inventory at the refinery, called a default and 


appointed a Receiver, which was Clarkson. After some ne- 


gotiations Ataka agreed to pay this loan which, during the 


negotiations, was reduced by PRC to $18 million. Pursuant 
to this refinancing of the old debt, a demand debenture was 


issued to Ataka on November 8, 1975 ("the First Debenture"). 
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(H) As part of the foregoing, Ataka requested (con- 
trary to the Agency Agreement) that it be granted a Third 
Mortgage on the refinery which required the consent of the 
holders of the First and Second Mortgages. NRC and PRC 
agreed readily to the issuance of the Third Mortgage to 
secure the then outstanding Ataka debt. As part of the 
transaction, NRC and PRC agreed that Ataka could enter their 
office at 90 Park Avenue, New York, New York, and supervise 
all of the handling of the funds of these two companies. 

NRC and PRC were under no obligation to do this, but it was 
done voluntarily in order to demonstrate to Ataka and its 
banks that PRC and NRC were operating the company on as 
sound a basis as was possible considering the unfortunate 
condition of the refinery. 

(1) By letter dated November 4, 1975, Ataka specifically 


assured the holders of the First and Second Mortgages on the 


plant that it would permit two crude oil ships then scheduled 


to arrive at the refinery in December (the "GOLAR BETTY") 
and in January (the "ELEFTHEROUPOLIS") to discharge and 

that it would continue financing PRC's crude oil purchases 
and it would not discontinue such financing without giving 
the senior creditors 10 days written notice. No such notice 
has ever been given. Ataka also agreed to "roll over" 
certain PRC bills of exchange which were due on November 


Lith. 
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(J) As a part of the foregoing transaction, PRC 
entered into an agreement with Ataka dated November AP 
1975, in which PRC agreed to the extent possible to apply 
all proceeds from the sale of refined Products to repayment 


of the First Debenture, and an account was to be opened in 


the Sumitomo Bank for the purpose of depositing and disburs- 


ing such funds. 

(K) From November 12, 1975 to February 13, 1976, 
there were Ataka personnel in the offices of NRC and PRC at 
all times, and Ataka, under the direct Supervision of the 
Sumitomo Bank, directed NRC and PRC with respect to all 
dispositions of their cash.* In fact, only Ataka personnel 
were signatories on the Sumitomo Bank account of PRC opened 
pursuant to the November agreement. 

(L) Referring back for the moment to the November 4, 
1975 undertaking of Ataka to the senior creditors, Ataka 
agreed to "roll over" a bill of exchange of approximately 


$21 million that was due on November Aae 1975. On November 


llth, Ataka did roll a bill of exchange over for a period 
of one year. 


seeeeeeeeeneeeeeee 


*It should be recalled that the Canadian Bankruptcy proceeding 
was instituted solely Ataka's sister 
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(M) Sometime between November llth and December 

| 16th, 1975, Morgan Stanley & Co. Incorporated ("Morgan 
Stanley"), another co-defendant in the State Court action, 
entered the picture and from then on "the ball game changed.” 

(N) A carefully constructed plan emerged (of course 
not made known to NRC and PRC) to which Morgan gave the code 
name of "PROJECT WINNET", which was calculated to, and did 

(1) breach the Agency Agreement which had been per- 
formed by Ataka for two years; 

(2) raided NRC and PRC of all of the available cash; 

(3) caused the illegal assignment of all Ataka's 
claims against NRC and PRC to Atlantic Trading; and 

(4) culminated in the fraudulent filing of a bankruptcy 
petition against NRC and PRC in Newfoundland on February 13, 
1976. 

(0) From the documents available to NRC and PRC (no 
discovery having yet been had) it appears that the "Pearl 
Harbor Day" was December 16, 1975. On that day, tne "GOLAR 
BETTY" was at the refinery dock. This was the ship Ataka 
had assured the senior creditors would be discharged along 
with the continued financing being made available to PRC. 
For the first time since the Agency Agreement was signed on 
September 20, 1973, Ataka breached the agreement and totally 


changed the arrangement. 


| 
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Instead of presenting a bill of exchange to PRC as it 
had done on all of the one half billion dollars of crude oil 
purchases, Ataka demanded that the crude oil be paid for as 
follows: 

(1) Ataka would lend $25 million to PRC against a 
Debenture ("Second Debenture") dated December 16, 1975, in 
similar form as the First Debentur?, payable February 15, 

The Debenture would be secured by a "floating lien" 
on the PRC inventory. 

(2) Ataka would then sell the crude oil to PRC for 
cash. 

The lack of crude oil would have shut down the refinery 
in mid-winter, which would have been a disaster. The "Hobsons 
Choice" was do as Ataka (or more accurately, Sumitomo) said 
or shut down the plant. 

(P) The Second Debenture required that all monies 
paid to Ataka for any reason would be applied against payment 
of the Second Debenture. 

It is to be noted that this provision is flatly contra- 
dictory to the November 7, 1975 Agreement, which provided 
for payments to be made to Syeitone so the First Debeiiture 
could be paid. It is quite clear that when this abrupt change 
had been made, the bankruptcy of NRC and PRC had then been 


decided upon. If all payments had been applied to the First 
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Debenture, they probably woi:: have been voidable preferences 
as an antecedent debt was involved. The Second Debenture 
being created for a current loan, was created to get around 
that apparent impediment, thus permitting Ataka to bleed all 


of the funds from NRC and PRC and avoiding the problem of a 


voidable preference. The payment date is February 15, 1976, 


which was a Sunday. The ex parte bankruptcy proceeding 
was instituted on Friday, February 13, 1976. 

(Q) When the second ship arrived in January, 1976, 
after a long period of vacillation, part of the cargo was dis- 
.charged under similar circumstances on January 30th and a 
Third Debenture was issued. 

(R) During the period December 16, 1975-February 13, 


by various methods, Sumitomo and Ataka "bled" PRC of 


Debenture. 

The reason so much emphasis is placed upon the ability 
of PRC to pay the First Debenture is that it did have the 
ability to pay and did in fact pay the First Debenture. It 
will be recalled that the original provisions for repayment 
of the First Debenture -- the November 7, 1975 Agreement, 
which was never terminated -- was that all of the funds from 


the sale of refined products were to be applied in payment 


of the First Debenture. 
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It is obvious that if all of these funds had been applied 


to the First Debenture as required by the November 7, 1975 


Agreement, that Debenture would have been paid in full, 
and no demand for payment thereunder could have been made. 
Under such circumstance, the senuad and Third Debentures 
could not have been accelerated because they were not due, 
and the appointment of Clarkson as Receiver was clearly 
illegal. 

The reason the application of the funds to the Second 
benture was not permissible was that the Second Debenture 
.was issued for the purchase of crude oil which was covered 
by the Agency Agreement. No default had been claimed by 
Ataka on PRC's part or NRC's part under the Agency Agreement, 
and Ataka had no basis whatsoever for changing the required 
payment procedure from that specified in the Agency Agreement. 
It should also be noted that the action of Ataka in requiring 
issuance of the Second and Third Debentures was an.expressed 
violation of the November 4, 1975 undertaking, made to the 
senior creditors that these ships would be permitted to 
discharge under conditions. 

Thus, the Second and Third Debentures were themselves 
| violations of the Agency Agreement and no funds were owed to 
' Ataka thereunder. There was adequate money to pay the First 
vebenture and therefore the “mad race" to bankruptcy was all 


built upon a false premise. 


-~19- 
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On Friday the Thirteenth of February, the carefully 
constructed plan to crush NRC and PRC was put into action: 


First a spate of letters were delivered to PRC in 


Newfoundland which taken together, indicate the "stampede 
nature of the action.” Simultaneously, Atlantic Trading 
(i) demanded payment of the $18 million due on the First 


Debenture; (ii) delivered a default notice on the First 


Debenture and claimed such default as an acceleration of the 


Second and Third Debentures; (iii) invoked the Receivership 


clause of the First, Second and Third Debentures and (iv) 


-ordered Clarkson to take control of all of the inventory of 
PRC. Simultaneously, Clarkson delivered a letter accepting 
the appointment as Receiver and taking possession of the 
inventory. At the same time, using the appointemnt of the 
Receiver as an alleged act of default, the holders of the 
First and Second Mortgages declared defaults and appointed 
Clarkson as Receiver of the mortgaged assets (primarily the 


refinery) which Clarkson simultaneously accepted. 


Second, based upon the appointment of Clarkson at 
Atlantic Trading's behest, Atlantic Trading made an ex parte 


application to the Bankruptcy Court and had an Interim 


affidavits in support of this application were so demon- 


Strably faise as to be criminal. 
IT IS TO BE NOTED THAT NRC AND PRC RECEIVED NOTICE OF ALL 
OF THE FOREGOING AT THE SAME TIME ON FEBRUARY 13, 1976. 


Receiver, again Clarkson, appointed by the Court. The | 
-20- 
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| Third, on the same day, the Sumitomo Bank illegally 
seized $2.6 million of PRC funds on deposit with it in New 
York. 

Fourth, on the same day they appeared at the New York 
oftice of NRC and PRC with representatives of Messrs. Davis, 
Polk and Wardwell and Skadden Arps, et al, whom they identified 
as being Clarkson's counsel. This move was resisted by NRC 


and PRC on the grounds that Clarkson had no legal standing 


in New York. A voluntary arrangement was worked out between 


Clarkson and NRC and PRC dated February 17, 1976, under 
which these parties voluntarily permitted Clarkson to come 
Li 


in and act as a Receiver as it has been doing from that date 
to the present. 

Fifth, on February 20, 1976, Sumitomo illegally converted 
$900,000 of PRC's funds in its bank -- ali that was left in 
at the account. 
9 Sixth, on the same day, Sanko Steamship Company, 
another Jepanese company, entered the picture by bringing 
suit in New York in violation of a British forum selection 
clause in its charter parties with NRC and seized not only 
the bank accounts of NRC, with whom it had charter parties, 


but also attached the accounts of five other companies with 


which Sanko had no connection whatever. During all of 


Affidavit of R. de¥. Manning 


this, Clarkson, who purports to be an independent certificd 


Trustee in Canada, is nothing more than a puppet at the end 
of a string held by Morgan. Clarkson walked into the offices 
of NRC and PRC on February 13, with Messrs. Davis, Poik and 
Wardwell, who are known throu~nout New York as the counsel 

to Morgan Stanley. Also Clarkson's counsel was Messrs. 
Skadden, Arps, long associated with Morgan Stanley in ite 


take over bids. 


Tyler in the Supreme Court, New York County, an application 
by Clarkson to be substituted as plaintiff in the action by 
the stockholders of NRC and PRC against Clarkson and its co-— 
defendants. 

question raised in this case, i.e., does Clarkson have any 
legal standing in the State pursuant to the Order of the 
Newfoundland Bankruptcy Court? An impossible result would 
follow in the event the State Court and this Court should 


arrive at different conclusions on the same question. 


fee phase C See 


z 
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| (14) Upon receipt of the Oidjer to Show Cause | I made an 
| 


Application to Judge Tyler for an Order to Show Cause with a 


es 


Temporary Restraining Order, which - signed at approximately 


{ 
i 
4:00 p.m., March 24, 1976 (Exhibit H). The Temporary Restraining 


Order reads as follows: 


"ORDERED, that pending the hearing and 
determination of this motion, said de- 
fendant, its agents, attorneys and em- 
ployees be, and hereby are, enjoined 
and restrained from taking any further 
action in the State of New York or inter- 
fering in any way with the business or 
assets of NRC or PRC or their officers, 
located in the State of New York, (a) 
pursuant to the purported appointment 
of said defendant as Trustee in Bank- 
ruptcy by Order dated March 12, 1976 of 
the Provincial Court of Newfoundland; 
or (b) pursuant to the purported 
authority granted said defendant as 
Receiver under the First Mortgag& on 
the PRC refinery at Come By Chance, 
Newfoundland, the Second Mortgage 

on the said refinery and under the 
First, Second and Third Debentures 
issued by PRC...." 


(15) It is respectfully suggested that 
(a) there is no factual foundation to suport this 
Court's Order of March 23, 1976 
(b) substantially the same issue is pending in the 
prior commenced State Court action 
(c) Clarkson's standing under Canadian law is being 
screen in the Courts there, and this Court ought not to 


Vee 


eeidtice the outcome of the Canadian appeal ; 
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and therefore the Order entered herein on March 23, 1976, 
should be vacated forthwith and a stay entered of all. pro- 
ceedings herein until the State Court has rendered a final 


decision on Clarkson's legal status in the State of New 


5 | 


YOrK. 


Ce 
Richa deY. Manning 


i 


Sworn to before me this 
25th day of March, 1976. 


Pio oo 
Notary Public 


FeO FISCANIE MM. MALOS 
Notary Kuvuc, Sc we eee fork 
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EXHIBIT A 


- . UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PROVINCIAL REFINING COMPANY 
LIMITED : 


and 


NEWFOUNDLAND REFINING COMPANY, 
LIMITED, 


Bankrupts. AFFIDAVIT IN 
SUPPORT OF 
PLAINTIFF'S 
MOTION FOR 
THE CLARKSON COMPANY LIMITED, as PRELIMINARY 
Trustee in Bankruptcy, appointed INJUNCTION 
by the Supreme Court of the Prov- AND APPLICATION 
ince of Newfoundland, of the prop- FOR TEMPORARY 
erty of Newfoundland Refining Company RESTRAINING 
Limited and Provincial Refining ORDER 
Company Limited, 


Plaintiff, No tis: 1373 


~against- (R.o» 


JOHN M. SHAHEEN, ROY M. PURMARK, 
ALBIN W.. SMITH, PHILIP GANDERT, 
PETER L. CARAS, PAUL W. RISHELL, 
WILLIAM J. SHERIDAN and JOHN 
DOE, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


JEFFREY A. BARIST, having been duly sworn, says: 


I am a member of the bar of this Court and «f 
the firm of White & Case, attorneys for The Clarkson Ccmpany 
Limited ("Clarkson"), as Trustec in Bankruptcy of Newfound- 


land Refining Company Limited ("NRC") and Provincial 
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” Refining Company Limited ("PRC"). I make this affidavit in 


Support of Clarkson's motion for a preliminary injunction 
and application for a temporary restraining order. i 
Clarkson requests an order for a preliminary 
injunction: 
(a) Enjoining defendants from destroying, alter- 
ing, secreting or removing any books or records of NRC or 
* BRC; 
: (b) Enjoining defendants from disposing, disburs- 
{ing, secreting or removing any property of NRC or PRC; 
: | (c) Requiring defendants to give Clarkson 
_ custody and control of all books and records of NRC and 
PRC; and 
(d) Requiring defendants to give Clarkson 


“custody and control of all property of NRC and PRC. 


The temporary restraining order here sought would 
: provide that, pending the hearing and determination of the 
motion for a preliminary injunction, the defendants be re- 
moieed to (a) refrain from transferring any of the books and 
records of NRC and PRC from their present location and from 
destroying, altering or secreting any of the same; and (b) 
give Clarkson immediate control of the books and records of 
NRC. and PRC; and (c) restrain defendants from disbursing, 
removing or secreting any other property of NRC and PRC in 


their custody or control. 


* 


Clarkson's Appointment as Trustee 


in Bankruptcy of NRC and PRC 


On February 13, 1976, Atlantic Trading (Delaware) 


Corporation ("Atlantic") filed with the Supreme Court of the 
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" Province of Newfoundland, Canada, pursuant to the Canadian 
Suxkeuptey Act (Canada), R.S., c. 1970, Chap. B-3 (the 
"Canadian Bankruptcy Act") Petitions for Receiving Orégers 
alleging that PRC and NRC were inscivent and had ceased to 
meet their liabilities generally as they became due. 

On March 12, 1976, the Chief Justice of the 

', Supreme Court of the Province of Newfoundland, Canada, is- 
inten its nore eine Orders (the "Orders”) against NRC and 

PRC. adjudging NRC and PRC bankrupt and appointing Clarkson | 

ae ‘Trustee in Bankruptcy of the property of NRC and PRC. 

Attested copies of such Orders are annexed a& Exhibits A 

. (Order relating to NRC) and B (Oréer relating to PRC) here- 
to.* 

The Orders of the duseene Court of the Province 
of Newfoundland adjudicating NRC and PRC bankrupts and ap- 
pointing Clarkson as Trustee in Bankruptcy resulted only 
after adversary proceedings in which PRC and NRC through 
counsel ie ade the adjudication of gists sae aca 
was given to the “corporations after che filing of the Peti-~ 


tions for Bankruptcy pursuant to Canadian law, and a week- 


i 

i 

' 

a 

| 

| 

3 

| 
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long trial was held before Chief Justice Mifflin of the 
Supreme Court of the Province of Newfoundland on March @- 


through 12, 1976. The Orders of Adjudication of Bankruptcy 


Wereissued only after all parties had been heard. The 


bankruptcy proceedings established that PRC and NRC were 
indebted to the amount of hundreds of millions of dollars 
and were hopelessly insolvent. Included in the major 
creditors are the Government of the Province of Newfoundland 


and the Government of the United Kingdom. 


. ¥ “Original copies: of the Orders duly authenticated by the 
Vice Consul of the United States in Newfoundland are in 


-; Counsel's possession and are available for examination or 
, filing if the Court so requests. 
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Clarkson is licensed by the Bankruptcy Superin-~ 
“tendent of Canada to carry on a practice as a Trustee in 
Bankruptcy in all the provinces of Canada except Quebec 
(where any such trustee must be an individual) and British 
Columbia and believes tiat it conducts the largest such 
practice in Canada. Clarkson and its predecessors have 
conducted a bankruptcy practice for more than 100 years. 
ae Clarkson has had extensive practical experience 
in recent years with major bankruptcies having international 


ramifications, including the proceedings in connection with 


the liquidations of Atlantic Acceptance Corporation and = 


, 


— 
- 


t.0.8., Ltd., in the latter of which matters Clarkson served 


| 
nd as liquidator. In this connection, Clarkson has acted in 
many jurisdictions other than Canada, including the United 
{ States. 
i 


Clarkson's Title to Property of 
NRC and PRC and Defendant's Refusal 


To Turn Over Property of NRC and PRC ae 
Under Article 50, Section 5 of the Canadian Bank- 


ruptcy Act, title to all property of a bankrupt vests im- 


mediately in the trustee in bankruptcy upon his appointment. . 
Thus title to the property of NRC and PRC located in New 

York in question herein vested in Clarkson, as Trustee in 
Bankruptcy, by operation of law on March 12, 1976, the day 

of its appointment as Trustee in Bankruptcy. Article 12, 
Section 2 of the Canadian Bankruptcy Act specifically prov- 
ides that the trustce “shall ‘as soon as may be, take . 
possession of the ceeds, books, records and documents 

and all other property of the bankrupt..." and “is entitled 


to enter upon any premises on which the books, records or 


——— 
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" 


| property of the bankrupt may be... Morcover, Article Le 
Section 4 of the Canadian Bankruptcy Act explicitly er oe 
that "no person is, as against the trustees, entivied to 
withhold possession of the books of account sae kes to 
the bankrupt.” , 
On February 13, 1976 Atlantic applied for the 
 Rppolnimene of an Interim Receiver of NRC and PRC. The 
Supreme COMES of the Province of Newfoundland granted this 
\ weesbios and Clarkscr was appointed Interim Receiver’ of NRC 
me and PRC. . Pursuant tc the authority vested in it as Interim 
' Receiver Clarkson cornenced its icantnaction of the af airs 
of NRC and PRC and gained limited access from the Satendents 
to the books and records of NRC and PRC located in New York. 
After Clarkson's appointment as tenwene on March 
12, 1976, defendants refused to give Clarkson any access to 


the books and records of PRC and NRC. Clarkson went to the 


offices of NRC and PRC located at 90 Park Avenue, New York, 


New York 10016 and presented true and correct copies of the 
betes (exhibits A and B hates) oF the Supreme Court of 
the Province of Newfoundland. Clarkson further left with 
agents of defendants copies of Notice to Bankrupt Corpora- 
tions which outlined the duties of the bankrupt (copies of 
gaid Notices are attached hereto as Exhibit C las to WRC] 
and D [as to PRC]). The Notices are acknowledged as having 
been received in Newfoundland by Homer White, President of 
NRC and PRC. Clarkson demanded immediate possession and 
control of all property of NRC and PRC, including the books 


and records of the corporations. 


Defendants, by their agents, refused to turn over 


wee eg ee ee 
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possession of the books and records of NRC and PRC and 
refused Clarkson access to any of said books and records. 
Clarkson thereupon filed a complaint in this 
Court seeking Orders of permanent injunction requiring 
defendants to turn over to Clarkson all property of NRC 
and PRC. A copy of the complaint is annexed as Exhibit E. 
Facts Supporting the Need for Im- 
mediate Control of the Books and Records 


PRC is the owner of a refinery for petroleum 


products at Come-By-Chance, in the Province cf Newfoundland. 


(the "Refinery"). NRC, by written agreement, is the operator 


of the Refinery and manager of the business of PRC. Both 
NRC and PRC are parts of a complex web of interrelated 
corporations, all ultimately owned or controlled by John M. 
Shaheen ("Shaheen"). 

Although knowledge of the workings, interrela- 
tionships and financial arrangements among the various mem- 
bers of the Shaheen group is limited by the dearth of 
publicly available information, certain of the facts 
which are known establish why the ustes in Bankruptcy 
must have immediate possession and control of all books 
and records of NRC and PRC. For example: 


(i) Unaudited financial statements for NRC 


and PRC as of November 30, 1975 show those companies 


as having huge accounts receivable (approximately 
$49 million for NRC and $10 million for PRC) owing 
to them from other companies in the Shaheen group, 
including nearly $45 million owed by Shaheen Natural 


Resources Company, Inc. (a company wholly owned by 


G 
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John M. Shaheen) to.NRC and $455,320 owed by John M. 
Shaheen personally te NRC. It appears that millions 
of dollars were sent from NRC and/or PRC to Shaheen 
controlled companies at a time when NRC and PRC 
were, if not insolvent, known to be running losses 
of millions of dollars. The books and records 
NRC and PRC thus far examined do not show what 
ideration was paid to NRC and PRC. Annexed as 
hibit F are summaries of inter-corporate receivables 
prepared by chartered accountants in the employ of 
Clarkson, based upon the access to the books and 
records of PRC and. NRC previously given Clarkson by 
defendants. 

(ii) The audited financial statements of PRC 
at December 31, 1974 disclose a capital aeficit of 


some $58 million, a working capital deficiency of 


’ $116 million and a loss for the year of $58 million. 


Subsequent to this time substantial sums of money 
were wate to Shaheen related .companies. 
(iii) The unaudited financial statements of 
PRC to September 30, 1975 disclose a deficit of 
$164 million and a nine-month loss of $58 million. ' 
(iv) About $10 million was “advanced” by NRC 
to Shaheen: Natural Resources Company Inc. in :,975. 


No consideration to NRC has been shown. 


The Petitions for Bankruptcy filed on February 


13, 1976 in the Supreme Court of Newfoundland have evoked 


continual opposition and harassment from those controlling 


the bankrupt corporations. At the point of this affidavit, 
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the. Shahcen group has filed at least four actions attempting 
to upset the Canadian bankruptcy. These are’ as follows: 
(i) Newfoundland Refining Company Limited et ano - 
U, Meee Imerioa ine. (76 Clive 942 (6, R0.Y.)> Revere 
hearings before Judge Motley the action was voluntaril 
dismissed by plaintiff before any decision was rendered. 
(ii). Provincial Refining Company et ano v. Klein- 
wort Benson Ltd. et ano (Supreme Court, New York County, 


Index No. 93740/76). 


4 


(113)) Deovincial Refining Company Limited et ano 
v. Province of Newfounaiand et ano (Supreme Court, Nev 
York County, Index No. 03960/76). 

(iv) SNR Holding Company, Inc., as sole stock~ 
holder of Newfoundland Refining Company Limited and 
Provincial Refining Company Limited v. Ataka America 
Inc. et al. (Supreme Court, New York County, Index No. 
03959/76). In this action Clarkson has moved to be sub- 
stituted as puaintiff pursuant to CPLR §1017. The Sha- 
heen group opposed on the grounds that it had filed an 
amended complaint adding Clarkson as a defendant on the 
game day thut Clarkson was appointed Trustee in Bankmtcy. 
The Shaheen group in this action has not denied that 
Clarkson was appointed Trustee in Bankruptcy by the 
Supreme Court of New Foundland on Merch 12, but has 
contended that the filing of a “proposal” (akin to a 

‘plan for voluntary viata dn nicer eougsi under Charter XI under 
American \cw) in which — Shaheen group proposed another 
trustee, which was rejected by the Newfoundland Court, 
somehow affects Clarkson's appointment by the Orders 


of the Court annexed hereto as Exhibits A and B. 
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In neces these actions the Shaheen group sought 
to-find a way to get the American court to enjoin the 
Canadian ‘bankruptcy proceedings. sane of these actions 
have succeeded and ‘tte Shaheen group has been without suc- 
cess in its attempt to harass and interfere with the Canadian 
bankruptcy proceedings. The Shahe*n group has appealed — 
the Canadian court’ s adjudication of bankruptcy, contend- 
ing, inter alia, that the Canadian judge erred in not ‘ap- 

m _pointing the Shaheen group! s nates of Trustee and dike 


of reorganization. 


Need For Immediate Relief 


The facts recited herein provide a reasonable 
basis for concluding that the control and operation of 
NRC and PRC by the defendant officers and. directors of 
those Companies have resulted in dissipation and waste 
‘of the assets of those companies and that ee have been 
“upstreamed" from PRC and NRC to other corporations with- 
in the Shaheen group or to Shaheen himself. The extent 
to which assets and revenues have been diverted, trans- 
.ferred, secreted, dissipated and wasted cannot be known 
unless and until the Trustee gains access to the books, 
records, accounts and other docume.ts relating to the 
financial affairs of NRC and PRC. 

Among the matters which demand immediate at- 
tention and action to conserve the assets of companies 


such as NRC and PRC are the following: 


(i) Investigation and identification of any 
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payments which may be considered sither as preferential 
or otherwise in fraud of creditors; 


(ii) Identification and notification of the 


banks at which NRC and PRC maintain accounts so that 


disbursements will not be made to the prejudice of 


creditors; 

(iii) Identification and notification of all 
creditors of the companies as to the pendency of bank- 
ruptcy proceedings so that creditors may present 
claims and Clarkson may examine the propriety of the ~- 
claims; and 

(iv) Identification of all assets, liabilities 
and obligations of NRC and PRC so that Clarkson, as 
Trustee in Bankruptcy, can effectively discharge its 
mandate to conserve the assets of the estates and 
effectively advise the Court in Newfoundland and the 
creditors of the companies how to proceed in order 
to optimize their return on the remaining assets of 


NRC and PRC. 


In order to perform these and other vital duties as Trustee 
in Bankruptcy, it is obvicusiy essential that Clarkson he 
granted immediate possession and control of NRC's and PRC's 
banking records, including, but not limited to, accounting 
records (incivding books of original entry), sales and pur- 
chase records, ©.atractual agreements and records xelating 
to the toot wil and condition of assets. 

This tcuporary restraining order sought by Clark-~- 
son provides for Clarkson's possession and control of the 
books and recorés of NRC and PRC. It poses no threat of 


injury to those companies of any kind whatsoever. 
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For the reasons set forth herein, it is respect- 
fully submitted that temporary and preliminary relief is 
warranted by the circumstances of this case and that such 

- relief is necessary for the protection of the estate and 
: property of NRC and PRC, for the avoidance of irreparable 
injury to Clarkson in its efforts to discharge its responsib- 
_ilities as an appointee of the Supreme Court of the Province 
Of Newfoundland, and for the protection of the creditors of 
‘ NRC and PRC, which consist of a diverse group of foreign 
. governments and internaticnal companies with total claims 
lef hundreds of millions of dollars. 

I request this temporary restraining order ex 

parte because the facts as known indicate that there is 
' substantial likelihood that the books and records will be 
‘ altered, destroyed or secreted or that other property of 
; the bankrupts may be secreted or disbursed if notice is 
j given of this application. 
No application for the relief sought herein has 


been made previously. 


A pro 
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23rd day of March, 1976. 
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UNITED STATES. DISTRICT COURT 
SOUTHERN GCISTRICT OF NEW YORK 


NEWFOUNDLAND REFINING COMPANY : Before: 


% 
Ge 


— 4 LIMITED, ane PROVINCIAL : HOt. CONSTANCR BAKERMOTLEY, 
‘ REFINING COMPANY LIMITED, : ' District Judqe. 
| : 
6 ! Plaintiffs, 
i 76 Civ. 94) 
N | vs. 
i | 
3 . ATAKA AMERICA, I8C., ATAK ; 
| 6 GD., LTO.. ATIANTIC TRADING =: 
g || {DBLAWARE) CORP., and THE 
| SUMITOMO BANK, LTD., ‘ 
10 : 
| Defendants. : 
re | 
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13 | New York, March 1,4, 1976 
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Miss Driscoll has said, the minute books which by stipu- 
lation were going to be available to us here at 9:30 this 
morning do not appear to have arrived. 

TUE COURT: I quess they don't plan to go on 
with it. Give us a few minutes to see if we can find 
him and close it out by having him make a statement on 
the record that he acknowledges service now and is going 
to honor the injunction. 

MR. KOEGLER: We will be happy to stay as long 


as it seems appropriate, Judge. 


A, 
K THE COURT: It shouldn't be long. 


(Recess.) 
™ 

MR. MANNING: Your Honor, I was just handed a 
telecopy or a copy of the order of the Supreme Court of 
Newfoundland which I had dictated over the telephone last 
evening after I got back to the office, and the Court in 
Newfoundland at the application of the defendants in this 
case who are before this Court yesterday and apparently 
before the Newfoundland court at the same time without 


informing this Court or informing me or informing our 


counsel who are five minutes away from the Judge's 


erred’. 
atr 
on 


chambers, it is ordered that, and I am quoting: 


tle 
~ 


“Provincial Refining Company,Limited, its 
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servants, agents, employees, officers, directors, attorneys 


é 


SOUTMERN OCISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, ME@ YORK. N.Y. CO 7-6580 
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and solicitors acting on its behalf be restrained and 
enjoined from taking any further action or otherwise 
participating in an action commenced by the said Pro- 
vincial Refining Company, Limited, against Atlantic 
Trading (Delaware) Corporation, et ai., which action is 
entitled," and the caption of this case is set forth, 
“or in any othe: proceedings whereby the proceedings 
pending before this Court relating to a petition for a 
receiving order filed with this Court on the Lith of 
February, 1976 by Atlantic Trading (belaware) are in any 
way reStrained or otherwise affected," and so forth. 

As I read this Order, your Honor, I am here 
Simply to inform this Court of it and to Say to this 
Court that unless on its own motion the Court chooses to 
do something to protect its jurisdiction, I don't se how 
I can act further in this matter. ! 

Your Honor has carefully preserved the rights 
of the parties to a hearing where they are represented 
by counsel and everybody is aware of what is going on. 
You were not made aware of ‘bint happened up there in 
Canada yesterday by these gentlemen and their counsel, 
and I wasn't, and our counsel in Newfoundland were not. 

But an ex parte order was issued against us, 


and to tne extent that order applies to these two companies 


SOUTHERN DISTRICT COURT REPORTERS, u.$. COURTHOUSE 
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it will be honored. 

THE COURT: Since you are geing to honor the 
order, I would assume that that would end or terminate 
the proceeding which we had under way here to determine 
whether this Court had jurisdiction in the first instance 
to grant the relief which you sought. 

MR. MANNING: Your Honor, I did not Say that. 

I think this Court, as the Supreme Court of the United 
States has held years back, this Court has jurisdiction 
to determine its jurisdiction and it has jurisdiction 
to issue an enjoining injunction pending its determina- 
tion. 

I suggest that if this Court wishes to protect 
its jurisdiction, it has the power to do so. 

THE COURT: It seems to me that since you have 
indicated, and I think you should honor the suaee until 
set aside, that there is nothing further to be done in 
this case. Isn't that so? 

MR. MANNING: That, your Honor, is up to you. 

I think you have the power bis prescrve your jurisdiction, 
which, if you will recall on Friday last, I told you that 
the reason I wanted a TRO was that I was afraid that 
Something would happen in the intervening period that might 


deprive this Court of its right to hear this case. 
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THE COURT: With respect to the relief sought, 


I think there were many serious questions with resnect to 


the propriety of that, questions relating. to committee, 


so I don't know that there is any clear indication that 
you would be entitled to that, plus a serious question 
o£ jurisdiction, 

So that with respect to this case I would say 
that ie Should either be dismissed without prejudice or 
assigned to the suspense calendar of the Court. 

MR. MANNING: I would accept the former, your 
Honor. 

THE COURT: That is dismissed without prejudice? 

MR. MANNING: Yes, your Honor. 

THE COURT: Suppose you file or prepare an order. 

MR. MANNING: I have a Rule 41 order right here, 
Lf I could just find it through all these eee 

THE COURT: All right. Then we will drgcnns 
tinue thi's without prejudice, in view of the order which 
you have now enjoining you from proceeding. 

MR. REDMOND: Is sins Honor going to so order 
this? 

THE COURT: Yes. 

MR. KOEGLER: Your Honor, may I make one inquiry? 


If it is dismissed without prejudice, I suppose that there 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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COUNTY OF NEW YORK 


ll sup HOLDING, INC. as sole stockholder 
of NEWFOUNDLAND REFINING COMPANY LIMITED & 
PROVINCIAL COMPANY LIMITED: and SHAHEEN 
NATURAL RESOURCES COMPANY, INC., 


| SUPREME COURT OF THE STATE OF NEW YORK 
| 


Plaintiffs, 


accinst AFFIDAVIT 


ATAKA AMERICA, INC., ATAKA & CO. LTD., ; Index No. 63959/76 
ATLANTIC TRADING (DELAWARE) CORP., THE 

SUMITOMO BANK LTD., MORGAN STANLEY & CO. 

INC., CLARKSON & CO. LIMITED, CLARKSON, 

GORDON & CO., KLEINWORT BENSON LIMITED 

and THE GOVERNMENT OF THE PROVINCE OF 

NEWFOUNDLAND AND LABRADOR, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


RICHARD @2Y. MANNING, being duly sworn, deposes and 
says: 

I am a member of the firm of Manning, Carey & Redmond, 
attorneys for the plaintiffs in the above entitled action 
{and I am fully familiar with the pleadings and proceedings 
heretofore had herein. I make this affidavit in opposition 
to the motion of The Clarkson Company Limited ("Ciarkeon"), 
a_named defendant herein, for an order substituting it as a 
plaintiff in this action and staying ail proceedings herein 

pending determination of this motion. 
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Plaintiff SNR Holdings, Inc. ("SNR") is suing as sole 
stockholder of Newfoundland Refining Company Limited ("NRC") 
and Provincial Refining Company Limited ("PRC"). SNR found 
it necessary to take this route because PRC and NRC, even 
before they were wrongfully thrown into bankruptcy in Canada, 
were restrained by the Supreme Court of Canada from taking 
any steps in New York to protect themselve 

The amended complaint herein alleges that Clarkson took 
part in a conspiracy to 

(a) violate plaintiffs' contract right to have all 
disputes between them and Ataka determined by a New York Court; 

(bp) violate §489 of the Judiciary Law; and 

(c) have PRC and NRC declared bankrupt in Canada. 
Those companies were in fact declared bankrupt on March 12, 
1976. As more fully appears from the affidavits submitted 


on the companion motions in this case, the Canadian Court 


refused to honor a contractual forum selection clause which 


would have required all proceedings against PRC and NRC to 
be instituted in a New York Court and also refused to give 
effect to New York Judiciary Law §489 which renders the 
assignment to the petitioner in the bankruptcy proceeding 
illegal. 

It is clear that Clarkson can not act in the best 
interests of the bankrupt corporations as it has participated 


in the conspiracy against them which caused the bankruptcy 
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in the first place. Yet Clarkson has the audacity to ask 


Viens PS Net: 4 biter 


this Court to substitute it for SNR, whose hands have not 

been tied by the Canadian Court and whose actions have been 

and will continue to be in the best interests of the bankrupt 
corporations. Clarkson's intent, in making this motion, can 
only be to halt this action and thereby deal the final 

deadly blow to PRC and NRC, which was the ultimate object of the 
conspiracy. 


The foregoing constitutes sufficient grounds for denying 
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this motion. But there is a further compelling reason for 
-doing so. Clarkson makes the instant motion as trustee in 
bankruptcy of PRC and NRC. There is serious doubt as to the 
legality of its appointment. 
Your deponent was in Newfoundland on March 12, 1976, 

the date when PRC and NRC were adjudicated bankrupts. As 

the documents annexed hereto indicate, at 11:07 a.m. on that 
date, Mr. Ronald B. Twohig, an Official Receiver of theFederal 
government of Canada, acting pursuant to the authority vested 
in him by that Government under the Federal Bankruptcy Act, 
appointed Coopers & Lybrand Limited as Trustee of both NRC 
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and PRC I am advised by our Canadian counsel that this 
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appointment should have been considered by the provincial 


judge in the bankruptcy proceeding. However, consistent 
with the total disregard of the rights of PRC and NRC which 


was exhibited during that entire proceeding including the 
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ex parte appointment of Clarkson as Interim Receiver, the 
judge refused to consider the governmental appointment and 
proceeded, at about 5:00 p.m. on the same date, to appoint 
Clarkson as Receiver or Trustee. Coopers & Lybrand is 
Presently seeking judicial review of this arbitrary decision. 
It is clear, under the circumstances, that this 
Court is not the proper place for a determination of this 
question of Canadian Bankruptcy Law. This motion is completely 
without merit and there is absolutely no ground for a stay 
pending its determination. 
WHEREFORE, deponent respectfully requests that the 


motion be denied forthwith in all respects. 


Sworn to before me this 
19th day of March, 1976. 


a 


Notary Public 
-~ METANIE Mi. MALOS > 
Notary tuutic, wto.2 se nee York 
NO. Shee. ascites 
Qualiiicd tr ives tue Courty, 
CoinnussiOn cajatcs iwarch 30, 1974 
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Corporate Affairs Corporations 


Bankruptcy 


NOTICE TO THE TRUSTEE ACTING IN A 


bee EchLitie€A 111 


AVIS AU SYNDIC NOMME OANS UNE PROPOSITION 


PROPOSAL MADE BY AN !NSOLVENT PERSON DEPOSEE PAR UNE PERSONNE INSOLVABLE - 


(Sec. 12 (1), 42 


In the matter of the proposal of: Dans I’affaire de ta proposition de: 
Estate Name — Nom Ge l’actif [Trustee — Syndic 


(1)) (Art. 12 (1), 42 (1)) 


cm nCTettTcnanttteneRNNtt 


Provincial Refining Company Limited Coopers & Lybrand Limited 
Official Receiver — Séquestra officiel Division No. Oistrict ae 


Ronald B. Twohig Nede te avision | Now koundland 


Oate tiled 
Date de dépdt 


Security Oeposit Date 


» Cautionnemen 
Bove a ee 
O-s 


MYA 


1, an Official Receiver in and for this Bankruptcy Je soussign$, séquestre officiel dans et pour fa pré- 
Divisic . do hereby certify: sente Division de faillite, certifie par les présentes: 


That you, the trustee acting in re the proposal of this Qu’en qualité de syndic vous m‘avez produit une copie 
estate, filed with me the said proposal pursuant to de la proposition susdite conformément aux dispositions 
the provisions of section 42(1} of the Bankruptcy Act: ’ de Il’article 42(1) de ta toi sur fa Faillite. 


You, the trustee of this estate, are required pursuant Que vous étes requis, conformément 3 l'article 12(1) de 
to Section 12(1) of the said Act to deposit with me ladite loi, de déposer entre mes mains, d'ici Sept jours, 
Security in the sum above within seven days from the un Cautionnement au montant indiqué en rubeique. 


date hereof, 


Oti.ctal Receiver — Staveswe officiel 


Ronald B. Twohig 
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Consumer and Consommation et 
Corporate Affairs Cornorations 


Bankruptcy Faillites 
NOTICE TO THE TRUSTEE ACTING INA 


PROPOSAL MADE BY AN INSOLVENY PERSON 
(Sec. 12 (1), 42 (1)) 


Estate Name — Nom de lactit 


Newfoundland Refining Compan 


ee 
Official Receiver ~ Séquestre sfficin’ 


Ronald B. Twohig 


Date filed Security Deposit 
Oate de dépér gr Cautionnement 
12] 03 |76 | Pataenw 


DJ MYA O-s M VA 


i, an Official Receiver in and for this Bankruptcy 
Division, do hereby certify: 


That you, the trusiee acting in re the proposal of this 
estate, filed with me the said proposal Pursuant to 
the provisions of section 42(1) of the Bankruptcy Act; 


You, the trustee of this estate, are required pursuant 
to Section 12(%) of the said Act to deposit with me 
Security in the Sum above within seven days from the 
date hereof. 


ris 
@ &:3 (> 


CA*ADA 
BANKRUPTCY ACT 
OISUR'LA FAILLITZ 


TIME HEURE 
12 WAR‘976 


u te if onan 


Officsal Recewer 


Division No. 
N° de ia division 


Ronald B. Twohigq 
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AVIS AU SYNDIC NOMME DANS UNE PROPCSITION 
DEPOSEE PAR UNE PERSONNE INSOLVABLE 
(Art. 12 (1), 42 (1)) 


In the matter of the proposal of: Dans l'affaire de la proposition de: 


cee opener 
Trustee ~— Syndic 


pers & Lybrand Limited 


Oiswict 


Newsoundfand 


J& Soussigné, séquestre officiel dans et pour la pré- 
sente Division de faillite, certifie par les présentes: 


Qu’en qualité de syndic vous m'avez produit une copie 
de !a proposition susdite conformément aux dispositions 
de l’article 42(1) de la loi sur la Faillite. 


Que vous étes requis, conformément 3 I" article 12(1) de 
ladite loi, de déposer entre mes mains, d'ici Sept jours, 
UN CaLi;oANEmeNt au montant indiqué en rubrique. 
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Taieato39 

212 657-9259 

Cully - Rada 
Usniny .g av Yorw 
Tuiax 12-7052 : 


February 17,1976 


Clarkson & Company Limited 
Royal Trust Tower 

P.O. Box 254 

Toronto Dominion Center 
Toronto, Canada M5K1J7 


Gentlemen: 


We hereby agree that, until further notice to you (given 24 hours in 
advance) and without conceding the extra-tervitorial effect of the 

erders of the Supreme Court of Newfoundland, copies of which are 
annexed hercto as Exhibits A and 3%, we will abide by the terms of 

those orders with respect to property located and action taken within 

the United States. Specifically, and without limiting as to the gencrality 
of the foregoing, we agree that we will give you immediate access to 

all books and records of the two undersigned corporations, provided 

that such zeccess shall be during normal working hours and shall not 
interfere with normal operations. For the purpose of this agrcement, 

the term ''books and records'' shall include, without limitation, accounting 
records (including books of original entry), banking records, sales 
records, purchase records, contraciual agreements, records relating 

to locations of ships and lists of creditors. Also without limiting the 
generality of the forcgoing we agree that, as provided in the annexed 
orders, we will give you immediate possession of the property of the 
undersigned companics located in the United States and permit you to 
control the incurring of new obligations of those companies as well us 

the receipts and disbursements of those companies provided that you 

shall not interfere with the carrying on of their businesses in the ordinary 
manner of tradc.and will not interfere with the payment of current accounts 
in the ordinary course of business. 


We understand that, notwithstanding anything in this letter, you reserve 
your right (on 24 hours notice to us) to seek to have the aforesaid 
orders cnforced in accordance with their terms in the courts of 
appropriate jurisdiction in the United States. 


ss Exhibit D 
Clarkson*k Com ny Limited 


You are authorized to deliver a copy of this Icttcr to any banking 
institulion where cither of the undersigned companics maintains 
an account. 


PROVINCIAL REEINING COMPANY LIMITED 
a ‘ 


Ne if 


wee his 


By Cogrty a i a ) Caw Sze erie er | ~. 


eee 
Roy M. Fiurmark, Exccutive Vice President 


‘NEWFOUNDLAND REFINING COMPANY LIMITI 
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By 
Roy M. Furmark, Executive Vice President 
ACKNOWLEDGED: 


CLARKSON & COMPANY LIMITED 
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COOFERS & LYBRAIID LIMITED in 
Orfizee THVATCE we Manner rar Telephone (3992) 425-6190 
tN PTUNCIPAL ciTisA Suite 410 Duke St. Tower 


CF GAHADA Scotia Square-Halifex, N.S. 


March 23, 1976. 


Me. Richard ccy¥. Manning, 

Messrs. Manning, Carey & Redmond, 
Attorneys at Law, 

122 East 42nd Street, 

New York, H.Y. 40027. 


Dear Mr. Manning: 


Re: Newfoundland Refining Coxp. Limited 
Provincial Refining Corp. Limited 
tld emcees neaiaes antaena ee a meee 


Coopers & Lybrand Limited is a licensed trustee under 
the Bankruptcy Act of Canada. 


‘“.A petition for a bankruptcy order was filed in the 
Supreme Court of Newfoundland on 13 February 1976 
and resulted in a bankruptcy order dated 12 March 1976. 
Before the bankruptcy order was made a Proposal to 
creditors was filed with tho court hearing the 
bankruptcy petition. We were named as the trustee 
in that proposal. The Bankruptcy Act of Canada 
provider that upen the filing of a proposal ail 
preceedings are s ayed. The trial judge ruled 
that this provision had no applicaticn to a petition 
in bankruptcy. We are advised that Gecided cases 
indicate the contrary. The trial judge cited no 
case in support of his decision. It is the opinion 
of our counsel that there wag no jurisdiction to 
make the bankruptcy order in the face of the proposal. 


We have commenced proceedings in the Supreme Court 

of Newfoundland to have the bankruptcy order rescinded 
and for directions with respect to the further conduct 
of the proposal. Furthermore, an appeal has been 
jaunched by the debtor companies against the bankruptcy 
order and &n application to Stay. its operation has been 
made, which will be determined shortly. 


Pending resolution of the issues Outstanding in Canada 
we are advised by counsel that we should not attempt 
to intervene in proceedings in the State of Now York « 
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Yours very truly, 


fe Mb~ 


/Vp Robert H. Bruce. 
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MANNING, CARE ¢ & REOMONOD 


ATTORNES: car Law 
122 Last 4.1510 Streer 
New Yorn, New Yorn 1OO17 


212-867-1040 
Cage "RICHOEYMAN’: 


RICHARD ocy MANNING 

O. 4 Camery ga 

YORN T REUMOND 

ANOREW Mm CALamani 

OOUGLAS & woRTHiING 
fm ARTHUR C SCeuPDACH 
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JAIME PIERAS YR 
126 BANCO POPULAR CENTER 
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A } 8209°763 8632 
counses March 20, 


Honorable Andrew R. Tyler 
Justice, Supreme Court of the 
State of New York 

New York County Courthouse 
Foley Square 

New York, New York 


Re: SNR Holdings, Inc. e+ al 
v. Ataka America, Inc. et al 
Index No. 03959~-76 


Dear Justice Tyler: ‘ 


under the Canadian 
to send the Court a 
copy of the the Canadian Bankruptcy 
Law, e to the filing of a "Proposal" 
sed Statutes of Canada, 1970, Bankruptcy 
Act, §§32-49). 


AS was conceded by Clarkson's counsel in Court, 
NRC and PRC filed "Proposals" on Friday, March 12, 
before the erder of Judge Miflin was ente i 
Clarkson as Trustee. 


Section 32(1)(a) indicates that such a "Proposal" 
was authorized. Section 32(2) requires that Such Proposal 
be lodged "with a licensed trustee", which Coopers & Lybrand 
Limited is, and which NRC and PRC did. 


oie Exhibit F 
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fish Honorable Andrew R. Tyler March 20, 1976 


Section 42(1) requires that the Licensed Trustec 
with whom the proposal is lodged "shall file a copy thereof 
with the official receiver and the time of the filing of the 
proposal shall constitute the time for...all other purposes 
of the Act." 


Section 49(1) provides that upon the filing of 
a Proposal no creditor shall have “any remedy against the 
debtor or his property or shall commence or continue any 
action...until the trustee has been discharged or until the 
Proposal has been refused, unless with leave of the Court..." 


‘ Section 41(1) provides that before the Court shall 
approve a Proposal, it shall have a report of the Trustee, 
the. debtor and the creditors. 


Section 41(2) provides that where the Court is 
of the opinion that the terms of the proposal are not reason- 
able or are not calculated to benefit the general body of 
creditors, the Court shall refuse to approve them. 


Thus, Judge Miflin, in his order, clearly took no 
action on the Proposal; he did not refuse the Proposal; he 
took no action on the required stay of proceedings; and he 
did not discharge Clarkson as Trustee. 


Moreover, the Canadian cases indicate that, if the 
effect of Judge Miflin's order was to reject the proposal, 
then the required stay he refused to recognize remains in 
effect unt*l the appeal from his rejection has been heard 
and decided, In re Marguis, 35 Can. B'ruptcy Rpt, 42. 


Certainly, this Court could settle the matter of 
the status of Coopers & Lybrand by simply placing a telephone 
call to Mr. Towhig, who signed the Coopers & Lybrand appoint- 
ment, in Halifax, Nova Scotia (telephone number 902 426-6099) 
and inquiring as to whether Coopers & Lybrand is still ap- 
pointed Trustee of NRC and PRC under the Federal Bankruptcy 
Act. 


If this Court is seriously considering letting 
Clarkson sit as plaintiff (or whatever) on the case against 
it as a fraudulent co-conspirator, as well as the case against 
the co-conspirators, who caused Clarkson's appointment, I think 
it only proper that the documented record be before the Court 
so that the Appellate Courts may properly review this matter. 


Bxhibit F 


Honorable Andrew R. Tyler March 20, 1976 


To this end, I have prepared a Memorandum of Fact 
which is unfortunately somewhat lengthy (because this is a 
complex case) supported by documents, Primarily those intro- 
duced in the Federal Action (which Judge Miflin enjoined at 
the behest of Atlantic Trading); the documents introduced 
in this action and certain other documents which I believe 
are required to complete the record herein, at least for the 
purposes of this pending motion. 


One other point worth considering, Mr. Barist 
made a point that Coopers & Lybrand are accountants for 
NRC and PRC, and thus were disqualified. He knows this is 
not true. Coopers & Lybrand Limited is a corporation which 
is a Licensed Trustee under Canadian Laws; it is a subsidiary 
of Coopers Lybrand §& Co., chartered accountants--exactly the 
same as Clarkson Company Limited is a subsidiary of Clarkson, 
Gordon & Co., chartered accountants (also defendants herein) ; 
what Mr. Barist failed to tell you was that Clarkson, Gordon & 
Co. is the accounting firm for B. P. Canada, a subsidiary of 
British Petroleum Company, for which defendant, Morgan Stanley, 
adviser to Ataka, is the investment banker. 


Respectfully submitted, 
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Enclosure 


Hono.able Martin B. Stecher 
Justice, Supreme Court of the 
State of New York 


Parties per attached list 


Part III 


Sworn statement 


Bankrupté Chap. B-3 31 


. 
4, 


Appointment of 


trustee 


” Whe may make 
6 proposal 


(2) The assignment shall be accompanied 
by a sworn statement in the preseribed form 
showing the property of the debtor divisible 
among his creditors, the names and addresses 
of all his creditors and the amounts of their 
respective claims and the nature of each, 
whether secured, preferred or unsecured. 


(3) The assignment shal! be offered to the 
official receiver in the locatity of the debtor, 
and it is inoperative until filed with such 
official receiver, who shall refuse to file the 
assignment unless it is in the prescribed form 
or to the like effect and accompanied by the 
Sworn statement required by subsection (2). 


(4) Where the official receiver files the 
assignment he shall appoint as trustee a 
licensed trustee whom he shall, as far as 
possible, select by reference to the wishes of 
the most interested creditors if ascertainable 


at the time ; the official receiver shal] complete 


the assignment by inserting therein as grantee 
the name of the trustee. 


(5) Where the official receiver is unable to 
find a licensed trustee who is willing to act, 
he shall, after giving the bankrupt seven days 
notice of his intention, cancel the assignment. 


(6) Where the bankrupt is not a corporation 
and in the opinion of the official receiver the 
realizable assets of the bankrupt, after 
deducting the claims of secured creditors, will 
not exceed five hundred dollars, the provisions 
of the Act relating to summary administration 
of estates shall apply. R.S., c. 14, s. 26. 


PART III 
PROPOSALS 


32. (1) A proposal may be made by 
(a) an insolvent person, and 
(b) a bankrupt. 


(2) Proceedings for a proposal shall be 
commenced in the case of an insolvent person 
by lodging with « licensed trustee and in the 
ease of a bankrupt by lodging with the trustee 


(2) La cession doit étre ccomp: 
décliration sous serment dans forine 
Prescrite, indiquant les biens du débiteur 
susceptibles d’étre partagés entre ses créan- 
ciers, les noms et adresses de tous ses créanciers 
€t (cs montants de ‘eurs réclamations respec- 
tives, ainsi que la nature de chacune d’elles, 
que ces réclamations soient garanties, privilé- 
giées ou non garanties. 


(3) La cession doit étre présentée au 
séquestre officiel dans Ia localité du débiteur, 
et elle est inopér: nte tant qu'elle n'a pas été 
déposée auprés de ce séquestre officiel qui 
doit en refuser la production, & moins qu'elle 
ne soit en la forme prescrite ou en des termes 
ayant le méme effet, et accompagnée de la 
déclaration sous serment requise au paragra- 
phe (2). 


(4) Si le séquestre officiel accepte la pro- 
duction de Ia cession, il doit nommer comme 
syndic, un syndic autorisé qu’il choisira, 
autant que faire se peut, en tenant compte 
des désirs des créanciers les plus intéressés, s’il 
est possible de s’en rendre compte a ce 
moment. Le séquestre officiel doit compléter 
la cession en y insérant comme concessionnaire 
le nom du syndic. 


(5) Si le séquestre officiel ne peut trouver 
un syndic autorisé qui consente & agir, il doit, 
apres avoir donné au failli sept jours d'avis 
concernant son intention, annuler la cession. 


(6) Si le failli n'est pas une corporation et 
que, de l’avis du séquestre officiel, les avoirs 
réalisables du failli, déduction faite ces 
réclamations des créanciers garantis, ne dépas- 
sent pas cinq cents dollars, les dispositions de 
la présente loi concernant l’administration 
sommaire des actifs s'appliquent. S.R., c. 14, 
art. 26. 


PARTIE III 
PROPOSITIONS CONCORDATAIRES 


32. (1) Une proposition concordatuire peut 
étre faite par 

a) une personne insolvable, et 

6) un failli. 


(2) Les procédures relatives & une proposi- 
tion commencent, dans le eas d'une personne 
imsolvable, par le dépét, auprés d'un syndic 
autorisé, et, dans le cas d'un failli, par le 


ie d'une Declerstion sous 


serment 


Production de ja 
cession 


Nomination de 
syndic 


. 
Annulation de 
cession 
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Proposition 


Docutnents a 
déporer 
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Approval of 
inspectors 


Proposal, ete., 
not to be 
withdrawn 


Duties of trustee 


Calling of 
meeting of 
creditors 


Exhibit G 


DERE D eens oe © te SL TL RN cate cee + te 
- . ~ . 


19,» BB 


of the estate 
(a) a copy of the proposal in writing setting 
out the terms of the proposal and the 
particulars of any securities or sureties 
proposed, signed by the debtor and the 
proposed surctics if any, and 


{b) if the person making the proposal is ° 


bankrupt, the statement of affairs referred 
to in section 129, or 

(c) if the person making the proposal is not 
bankrupt, a statement showing the financial 
position of the debtor at the date of the 
proposal, verified by affidavit as being 
correct to the belief and knowledge of the 
debtor. 


(3) A proposal made by a bankrupt shall be 
approved by the inspectors before any further 
action is taken thereon. 


(4) No proposal or any security or guarantee 
tendered therewith may be withdrawn pending 


the decision of the creditors and the court. 
@ 


(5) The trustee shall make or cause to be 
made such an appraisal and investigation of 
the affairs and property of the debtor as to 
enable the trustee to estimate with reasonable 
accuracy the financial situation of the debtor 
and the cause of the debtor's financial 
difficulties or insolvency and report the result 
thereof to the meeting of the creditors. R.S., 
c. 14, s. 27. 


33. (1) The trustee shall forthwith call a 
mecting of the creditors by sending by 
registered mail to every known creditor 
affected by the proposal and to the Superin- 
tendent at least ten days prior thereto 


(a) a notice of the date, time and place of 
the meeting; 


(b) a condensed statement of the assets and 
liabilities; 

(c) a list of the creditors affected by the 
proposal with claims amounting to twenty- 
five dollars or more and the amounts of 


their claims as known or shown by the 
debtor's books; 


(d) a copy of the proposal; 


(e) a form of proof of claim and proxy in 


biank, as prescribed, if not already sent; 
anl 


() a voting letter as prescribed. 


of meee ie est ’ 


Faillite 


dépat, aupres du syndic de lactif, 
a) d’une copie de la proposition écrite 
indiquant les termes de la proposition et les 
détails des garanties ou cautions proposées, 
et signée par le débiteur et les cautions 
proposées, s'il en est, et 

_ 6) sila personne faisant la proposition est 
en faillite, d'un bilan mentionné a I'article 
129, ou 
c) sila personne faisant la proposition n'est 
pas en faillite, d'un état indiquant la 
situation financiére du débiteur & la date 
de la proposition, attesté par affidavit 
comine étant exact, selon la connaissance et 
croyance du débiteur. 


(3) Une proposition faite par un failli doit 
étre approuvée par les inspecteurs avant que 
toute aut.e mesure soit prise & son égard. 


(4) Nulle proposition, ni aucun cautionne- 
ment ou garantie offerts avec cette proposi- 
tion, ne peuvent étre retirés en attendant la 
décision des créanciers et du tribunal. 


(5) Le syndic doit faire, ou faire faire, 
relativement aux «affaires et aux biens du 
débiteur, une estimation et une enquéte qui 
ful permettent d'estimer avec un degré 
raisonnable d’exactitude la situation finan- 
ciére du débiteur et la cause de ses difficultés 
financiéres ou de son insolvabilité, ec il doit 
en faire rapport a |’assemblée des créanciers. 
S.R., c. 14, art. 27. 


33. (1) Le syndic doit immédiatement 
convoquer une assemblée des créanciers en 
adressant par lettre recoinmandée, & chaque 
créancier connu qu‘atteint la proposition et 
au surintendant, au moins dix jours avant 
lassemblée: 


a) un avis de la date, de l'heure et du lieu 
de l'assemblée; ; 

6) un état succinct des avoirs <i ubligations; 
c) une liste dcs créanciers que vise la 
proposition, avec les réclamations se chif- 
frant a vingt-cing dollars ou plus ct les 
montants de leurs réclamations connus ou 
indiqués aux livres du débiteur; 

d) une copie de la proposition: 

ce) une formule de preuve de réclamation, 
et une formule de procuration en blone, 
selon qu’il est preserit, si elles n'ont pas 
déja é1é envoyées; ct 

f) une formule prescrite de votation. 
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Part III 


Tn case of a 
prior meeting 


Adjournment of 
meeting for 
further 
investigation 
and 
ezamination 


. Creditor may 


assent or dissent 


5 by letter 


Reiated creditor 


Senkruptey 


(2) Where a meeting of his cred::--: 
which a statement or list of the debtor's ..s: 


liabilities and creditors was presenie: 7 
held hefore the trustee is so renuired Gi 22:3 
section to convene a meeting to consic:- - 


proposal! and at the time when the <:- 
requires the convening of such meezir- 
condition of the debtor's estate rem, 


substantially the same as at the time 


34. Where the creditors by ordinary re 
lution at the meeting at which a propos: 
being considered so require, the meeting s! 
be adjourned to such time and place as - 
be fixed by the chairman, 


(a) to enable a further appraisal acd 
investigation of the affairs and prope: ; 
the debtor to be made, or 

(8) for the examination under oath of the 
debtor or of such other person as mav 
believed to have knowledge of the a‘ta: 
or property of the debtor, and the testimony 
of the debtor or such other person, 


~ 


if 
transcribed, shall be placed before the 
adjourned meeting or may be read in court 
upon the application for the approva; of 
the proposal. R.S., ¢. 14, s. 29. 


35. Any creditor who ‘as proved his c’ 

may assent to or dissent i.om the proposai 

a letter to that cffect addressed by regis:ere: 
mail to the trustee prior to the meeting an: 
any assent or dissent if received by the tris: 
at or prior to the meeting has effect as if i 
creditor had been present and had vo:ed 
the mee'ing. R.S., c. 14, s. 30. 


36. (1) Subject to the rights of secured 
creditors, the credilors may by speeial res o!u- 
tion resolve to accept the proposil as made or 
as altered or modified at the meeting or 
adjournment thereof, 


mee 
weet 


(2) Each class of creditors may but 
not vote independently of the others and ls 
vote of one class is not binding upon 
others. 


(3) A creditor who is related to the debtor 


Chap. B-3 


(2) S’il est tenu une assemblée des créanciers 
& laquelle a été présenté un état ou une liste 
de Wactif, du passif et des créanciers du 
débiteur, avant que le syndic soit ainsi requis 
de convoyucr une assemblée aux termes du 
présent article pour étudier Ja Proposition et 
que, & in date & laquelle le débiteur requicrt 
la convocation de cette assemblée, l'état de 
l’actif du débiteur reste sens.olement le méme 
qu’a l’époque de l'assemblée précédente, le 
syndic n'est pas {enu d’observer les dispositions 
des alinéas (1)b) et c). S.R., c. 14, art. 28. 


34. Si lee créanciers l’exigent au moyen 
d'une résolution ordinaire lors de l’assemblée 
a laquelle une Proposition est étudiée, 
l'assemblée doit étre ajournée au jour, a 
l'heure et a l’endroit que peut déterminer le 
président, 


a) aux fins de permettre que soient faites 
une évaluation ct une enquéte plus appro- 
fondies concernant tes affuires et biens du 
débiteur; ou 

6) aux fins d’interroger sous serment le 
débiteur ou toute autre personne censée 
avoir connaissance des affaires ou des biens 
du débiteur, et le témoignage de ce dernier 
ou de cette autre personne, s'il est transcrit, 
doit étre présenté a I'assemblée ajournée, 
ou i} peut étre lu devan: le tribunal lors de 
Ja demande d’approbation de ia proposition. 
S.R., ¢. 14, art. 29 


35. Tout créancier qui a prouvé sa récla- 
mation peut approuver ou désapprouver la 
Proposition par une lettre a cet effet, adrcssée 
au syndic par poste recommandée avant 
l’assemblée, et si cette approbation ou désap- 
probation est recue par le syndic & ou avant 


33 


En cas d'une 
avemblee 
antérieure 


Ajournement 
d'une amemblée 
pour enaquéte et 
examen 
suppléroentaires 


Le créancier 
peut approuver 
ou désarprouver 
par letire 


l’assemblée, elle 2 le méme effet que si le. 


créancier avait été présent et avait voté a 
Vasser slée. S.R., c. 14, art. 30, 


36. (1) Sous réserve des droits des créanciers 
Karantis, les ercanciers peuvent » par résolution 
spéciale, décider d’accepter la proposition 
ainsi qu'elle a été faite ou changée ou 
inodifiée A l’assemblée ou & un ajournement 
de celle-ci. 


(2) Chaque catégorie de créanciers peut. 
sans y Ctre tenue, voter séparément des autres 
et le vote d'une eatégorie ne lie pas les autres. 


4 
(3) Un créancier qui est lié au débiteur peut 
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muy vote against but not for the acceptance | 
of the proposal. 


(4) The trustee, as a creditor, may not vote 
on the proposal. 1966-67, c. 32, s. 6. 


37. At a ‘aeeting to consider a proposal 
the creditors, with the consent of the debtor, 
may inciude such provisions or terms in the 
proposal with respect to the supervision of 
the affairs of the debtor as they may deem 
advisable. R.S., ¢. 14, s. 32. 


28. The creditors may appoint one or more, 
but not execeding five, inspectors of the estate 
of the debtor, who shall have the powers of 
an inspector under this Act but subject to any 
extension or restriction of those powers by the 
terms of the proposal. 1966-67, c. 32, s. 7. 


39. (1) Where the creditors refuse to accept 
& proposal by an insolvent person a copy of 
which has been filed with the official receiver 
as required by section 42, the debtor shall be 
deemed to have made an assignment on the 
day the proposal was so filed; and the trustee 
shall either 
(a) forthwith call o meeting of the creditors 
present at that time, which meeting shall 
be deemed to be a meeting called under 
section 80; or 
(b) if no quorum exists for the purposes of 
paragraph (a), call a mecting under section 
80 as soon as practicable; 
and at either meeting the creditors may, by 
ordinary resolutio.., notwithstanding subsec- 
tion 10{1), appoint or substitute another 
licensed trustee for the trustee appointed 
under the proposal er affirm the appointment 
of that trustec. 


(2) Where the creditors refuse to accept the 
proposal described in subsection (1), the 
trustee shall forthwith file a report thereof in 
the prescribed form with the official receiver 
and the Superintendent; and the official 
receiver shall thereupon issue a certificate of 
assignmert j= the preseribod form, which has 
the same efect for the purposes of this Act as 
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voter contre l’acceptation de la Proposition, 
Mats Non pour son acceptation, 


(4) Le syndic, en tant que 
peut pas 


voter sur la proposition. 1966-67, c. 
32, art. 6. 
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créancier, ne Vote parle 


syndic 


37. A une assemblée convoquée pour Lescréancien 


étudier une Proposition, les créanciers, avec 
l'approbation du débiteur, peuvent inclure, 
dans la proposition, les dispositions ou les 
conditions qui peuvent étre Jugées convena- 
bles, relativementala surveillance des affaires 
du débiteur. S.R., c. 14, art. 32. 


38. Les créanciers peuvent nommer un ou 
plusieurs, mais au plus cing, inspecteurs de 
actif du débiteur, qui possédent les pouvoirs 
d’un inspecteur aux termes de la présente loi, 
sous réserve toutefois de I’extension ou de la 
restriction de ces pouvoirs que prévoit la 
Proposition. 1966-67, c. 32, art. 7. 


39. (1) Si les créanciers refusent d'accepter 
une proposition faite par une personne insol- 
vable, dont une copie a été produite au 
séquestre officiel comme le requiert l'article 

. 42, le débiteur est réputé avoir fait une cession 
: le jour ot Ia proposition a ainsi été produite? 


i. et le syndic doit 5 


@) convoquer aussitét une assemblée des 

créanciers présents A ce moment-la, assem- 

blée qui est réputée convoquée aux termes 

de l'article 80; ou 

6) s'il n'y a pas de quorum aux fins de 

l'alinéa a), convoquer au plus tét une 
| assemblée aux termes de l’articie 80; 
‘et, & l’une ou l'autre des assemblées, les 
i! eréanciers peuvent, par résolucion ordinaire, 
»honobstant Je paragraphe 10(.} nommer ou 
iSubstituer un autre syndic sutorisé en rem- 
‘placement du syndic nomraé en vertu de la 


- Proposition ou confirmer fa nomination de ce 
. dernier, 


‘ (2) Si les créanciers refusent d'accepter la 
"proposition mentionnée au paragraphe (1), le 
syndic doit immédiatement en faire tapport, 
en la forme prescrite, au séquestre officiel et 
Au surintendant; et le séquestre officiel doit 
lors éinettre, en la forme prescrite, tn 
certificeat de cession qui; aux fing de la 


‘ : : ~—_ presente loi, a le mé , : Pt] 
anastgnment filed pursnant te section ee A of, 8 Ir méme effet eS 


1966-67, ¢. 32, s. 7. 
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Bankruptcy 


the creditors, the trustee shall apply to the 
court forthwith for its approval and shall send 
notice of the hearing of the application by 
registered mail, not less than fourteen days 
before the date of the hearing, to the debtor, 
to every creditor who has proved his claim 
and to the Superintendent; and the trustee, 
not less than three days before the date of 
the hearing, shall file in the prescribed form 
a report to the court on the proposal and shal! 
forward a copy to the Superintendent not less 
than ten days before the date of the hearing. 
RS, c. 14, s. 33. 


41. (1) The court shall, before approving 
the proposal, hear a report of the trustee in 
the prescribed form as to the terms thereof 
and as to the conduct of the debtor, and, ‘in 
addition, shall hear the trustee, the debtor, 
any opposing, objecting or dissenting creditor 
and such further evidence as the court may 
require, 


(2) Where the court is of the opinion that 
the terms of the proposal are not reasonable 
or are not caiculated to benefit the general 
body of creditors, the court shall refuse to 
approve the proposal, and the court may 
refuse to approve the proposal whenever it is 
established that the debtor has committed 
any one of the offences mentioned in sections 
169 to 171. 


(3) Where any of the facts mentioned in 
sections 143 and 147 are proved aguinst the 
debtor, the court shall refuse to approve the 
proposal unless it provides reasonable security 
for the payment of not less than fifty cents 
in the dollar on all the unsecured claims 
provable against the debtor's estate or such 
percentage thereof as the court may direct. 


(4) No proposal shall he approved by the 
court that does not provide for the pay nent 
in priority to other claims of ali claims 
directed to be so paid in the distribution of 
the property of a debtor, and for the payment 
of all proper fees and expenses of the trustee 
on and incidental to the proceedings arising 
out of the proposal or in the bankruptcy. 


(5) All moneys payable under the proposal 
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les créanciers, le syndic doit immédiatement 
demander au tribunal son approbation et 
adresser, par lettre recommandeée, un avis de 
audition de la demande, au moins quatorze 
jours avant la date de l’audition, au débiteur, 
a chaque créancier quia prouvé sa réclamation 
et au surintendant; et le syndic, au moins 
trois jours avant la date de l’audition, doit 
déposer devant le tribunal, en Ia forme 
prescrite, un rapport sur la proposition et en 
adresser une copie au surintendant au moins 
dix jours avant la date de I’audition. S.R., ¢. 
14, art. 33. 


41. (1) Avant d’approuver ia proposition, 
le tribunal doit entendre un rapport dusyndic 
dans la forme prescrite quant aux conditions 
de la proposition et & la conduite du débiteur; 
en outre, il doit entendre le syndic, le déebiteur, 
tout créancicr adverse, opposé ou dissident, 
ainsi que tout témoignage supplémentaire 
que le tribunal peut exiger. 


(2) Sile tribunal est d’avis que les conditions 
de la proposition ne sont pas raisonnables ou 
qu’elles ne sont pas destinées A avantager 
ensemble des créanciers, le tribunal doit 
refuser d’approuver la proposition; et il peut 
refuser d’approuver Ia proposition Jorsqu'il 
est établi que le débiteur a commis |’une des 
infractions mentionnées aux articles 169 a 171. 


(3) Si l’un quelconque des faits mentionnés 
aux articles 143 et 147 est établi contre le 
débiteur, le tribunal doit refuser d'approuver 
la proposition, 4 moins qu’elle ne comporte 
des garanties raisonnables pour le paiement 
d’au moins cinquante cents par dollar sur 
toutes les réclamations non garantics prouva- 
bles contre l’actif du débiteur ou pour le 

* paiement de tel pourcentage en l'espece que 
le tribunal peut déterminer. 


(4) Le tribunal ne doit approuver aucune 
proposition qui ne prescrive pas le paiement, 
en priorité sur les autres réclamations, de 
toutes les réclamations doit le paicinent est 
ainsi ordonné dans la distribution des biens 
d'un débiteur,-et Ie paieinent de tous les 
honoraires et dépenses convenables du syndic 
relatifs et connexes aux procédures découlant 
de la proposition ou survgiiant dans la failtite. 


(5) Tout montant payable aux termes de la 
rroposition doit étre payeé au svadic et, apres 
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Distribution of (6) Where the Proposal provides for the 
ese A distribution of Property in the n 


of debtor Promissory notes or other eviden 
lions by or on behalf ot tire debtor or, when 
the debtor is a corporation, shares in the 
capital stock of the corporation, such property 
shall be dealt with in the manner Prescribed 
in subsection (5) as nearly as may be. 


pees (7) Section 118 applies to all distributions 
Snag made to the creditors by the trustee pursuant 
to subsection (5) or (6). 
r 


Power of court 


(8) Subject to subsection (4), the cour 


either approve or refuse to 
Proposal. 


t may 
approve the 


Annulment of the court of a Proposal 
bankruptey ; rat} 

Operates to ann’! the 
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all the right, title and interest of the trustee 


he debtor, unless the terms 
of the proposal otherwise provide. 
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, the 
e made an 
ay that the proposal was 
trustee shall forthwith call a 
meeting of the creditors under section 0, at 
which meeting the creditors niay by ordinary 
resolution, Rotwithstanding subsection 10(1), 
Appoint or substitute another licensed trustee 
for the trustee appointed under thie Proposal 
or affirm the appointment of that trustee. 


Refusal by court (11) Where the court refuses to 
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subsection (4), shall be distributed by him to convenables mentio 
the creditors, 


nnés au Paragraphe (4), 
doit étre distribué par lui “UX créauciers., 

: (6) Lorsque 
bution de 


ou d’autres titres Wobligations Souscriles par 
le débiteur ou en fon nom ou, si le débiteur 
est une corporation, sous forme d'actions du 
capital social de Ia corporation, ces biens 
doivent étre traités dans la mesure du possible 
ainsi que fe prescrit le Paragraphe (5) 

(7) L'article 118 s'applique 4 toutes les Liarticle 11 
distributions faites atx créanciers par Je "#plinue 
syndic conformément au Parigraphe (5) oy 
(6). 


In proposition Prevoit | 


du débiteur 


(8) Sous réserve du 
tribunal peut approu 
ver la proposition. 


Paragraphe (4), Ie ta 
ver ou refuser d'approu- hans 


(9) L’approbation par le tribunal d'une en de 
Proposition faite aprés Ja faillite a pour effer ftite 


d'annuler Ia faillite et de réattribuer ay 
débiteur, ou a toute autre personne que le 
tribunal peut approuver, le droit, le titre et 
Vintérét complets du syndic aux biens. dy 
débiteur, a moins que les conditions de ta 
Proposition n'en stipulent autrement, 
(10) Lorsque le tribunal refuse d’approuver Dé 
wne proposition faite parune personne insol- rca 
vable, Proposition dont une copie x été pro- Par une 
duite aux termes de l'article 42, le débjteur perenne 
est réputé avoir fait une cession le jour of J, "erable 
Propesition a été ainsi produite et le syndic 
doit immédiatement, aux termes de l'articic 
80, convoquer une assemblée des créanciers au 
cours de laquelle les créanciers peuvent, par 
résolution ordinaire, honobst 
10(1), nommer ou substituer un autre syndic 
autorisé en remplacement du syndic nommeé 


en vertu de la Proposition ou confirmer la 
nomination de ce dernier. 
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Bankruptey 


trustec, shall be allowed out of the estate of 
the debtor ifthe court refuses to approve the 
proposal. R.S., ¢. 14, s. 34; 1966-67, c. 32,5. 8. 


42. (1) Where an insolvent person makes a 
proposal, the trustee shall file a copy thereof 
with the official receiver and the time of the 
filing of the proposal shall constitute the time 
for the determination of the claims of the 
creditors and for all other purposes of this 


Act. 


(2) A proposal accepted by the creditors 
and approved by the court is binding on all 
the creditors with clsims provable under this 
Act and affected by the terms of the proposal 
but does not release the debtor from the debts 
and liabilities referred to in section 148, unless 
the creditor assents thereto, 


(3) The acceptance of a proposal by a 
creditor does not release any person who 
would not be released under this Act by the 
discharge of the debtor. R.S., c. 14, s. 35. 


43. (1) Where default is made in the 
performance of any provision in a proposal, 
or where it appears to the court that the 
proposal cannot continue without injustice or 
undue deiay or that the approval of the court 
was obtained by fraud, the court may, on 
application thereto, with such notice as the 
court may direct to the debtor, and, if 
applicable to the trustee, and to the creditors, 
annul the proposal. 


(2) An order made under subsection (1) 
shall be made without prejudice to the 
validity of any sale. disposition of property 
or payment duly made, or anything duly 
done under or in pursuance of the proposal 
and notwithstanding the annulment oi the 
proposal, a guarantee given pursuant to the 
proposal remains in full force and effect in 
accordance with its terms. 


(3) A proposal, although accepted or ap- 
proved, may be annulled hy order of the court 
at the request of the trustee of of any creditor 
whenever the debtor is afterwards convicted 
of any offence under this Act. 


(1) Upon the proposal being aunulled, the 
debtor shall be deemed to have thereupon 
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ocetsionnés pour ce dernivr une demande 
Wapprobation de la proposition sauf ceux 
qua subis le syndic. S.R., c. 4, art. 34; 1966- 
§7, ¢. 32, art, 8. : 


42. (1) St une personne insolvable fait une 
proposition, le syndic deit produire une copie 
de cette proposition au séquestre officiel, et 
le moment de Ia production de la proposition 
constitue le moment pour la détermination 
des réclamations des créanciers et pour toutes 
autres fins de la présente lot. 


(2) Une proposition acceptée par les créan- 
ciers et approuvée par le tribunal lie tous {es 
eréanciers qui ont des réclamaiions prouvables 
en vertu de la présente loi et qui sont visés 
par les termes de la proposition, mais ne 
libére pas le débiteur ues detteset engagements 
mentionnés a l'article 148, & moins que le 
créancier n’y consente. 


(3) L’acceptation d'une proposition par un 
créancier ne libere aucune personne qui ne le 
serait pas aux termes de la présente loi pur la 
libération du débiteur. S.R., ¢. 14, art. 35. 


43. (1) En cas de défaut d'exécution de 
quelque disposition que renierme une propo- 
sition, ou s'il apparait au tribunal que la 
proposition ne peut étre mainienue sans 
injustice ni retard indu, ou que approbation 
du tribunal a été obtenue par fraude, le 
tribunal peut, sur dermunde A lui adressée, 
aprés qu’a été donné au débiteur et, s'il y a 
lieu, au syndic et aux créanciers l’avis qu'il 
est loisible au tribunal de prescrire, annuler 
la proposition. 


(2) Une ordonnance renci> aux termes du 
paragraphe (1) doit !’étre sans préjudice de la 
validité d’une vente ou emploi des biens ou 
d’un paiement diiment init, ou d'une chose 
diment exécutée en vertu ov en conformité 
de la proposition et, nonobstant I'annulation 
de la proposition, une garantie donnée 
conformément a Ia proposition conserve pleine 
force et effet conformément A ses conditions. 


(3) Une proposition, méme si elle est 
acceptée ou approuvéc, peut étre annulée par 
une ordonnance du tribunal & la demande du 
syndic ou d’un eréancier lorsque le débieur 
est subséquemment déclaré coupable d'une 
infraction prévue par la presente loi. 


(1) Sur annulation de Ji proposition, le 
fehiteur est réputé avoir alors fait une cession 
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made an assignment and the order annulling 
the proposal shall so state. 


(5) Where an order annulling a proposal 
hes been made, the trustee shall forthwith 
call a mesting of the creditors under section 
§0, at which meeting the creditors may by 
ordinary resolution, notwithstanding subsec- 
tion 10(1), appoiat or substitute another 
licensed trustee for the trustee appointed 
under the proposal! or affirm the appointment 
of that trustee. 


(6) Where an order annulling the proposal 
described in subsection (5) has been made, the 
trustee shall forthwith file a report thereof in 
the prescribed form with the official receiver 
and the Superintendent; and the official 
receiver shall thereupon issue a certificate of 
assignment in the prescribed form, which has 
the same effect for the purposes of this Act as 
an assignment filed pursuant to section 31. 
1966-67, ¢. 32, 8. 9. 


44. Where an insolvent person in respect 
of whom a copy of a proposal has been filed 
under section 42 makes an assignment at any 
time before the court has approved the 
proposal so filed, the date of the assignment 
shall be deemed to be the date on which a 
copy of the proposal was so filed. 1966-67, c. 
32, s. 9. 


45. A proposal made conditional upon the 
purchase of shares or securities or upon any 
other payment or contribution by the creditors 
shall provide that the claim of any creditor 
who elects not to participate in the proposal 
shall be valued by the court and shall be paid 
in cash upon approval of the proposal. R.S., 
c. 14, 8. 37, 


46. (1) All the provisions of this Act, in so 
far a. they are applicable, apply mutatis 
mutandis to proposals. 


(2) Nothing in this Act shall be deemed to 
affect the operation of the Companies’ Credi- 
tors Arrangement Act, and the court may order 
that a proposal made by a corporation 
pursuant to section 32 be taken up and 
continued under the Companies’ Creditors 
Arrangement Act. R.S., ¢. 14, s. 38. 
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et l'ordonnance annulant la proposition doit 
en faire mention. 


(5) Lorsqu'une ordonnance annulant une 
proposition a été rendue, le syndic doit 
immeédiatement convoquer une assemblée des 
créanciers aux termes de l'article $0, assemblée 
A laquelle les créanciers peuvent, par résolu 
tion ordinaire, nonobstant le paragraphe 10(1), 
nommer ou substituer un autre syndic autorisé 
en remplacement du syndic nommé en vertu 
de la proposition ou confirmer la nomination 
de ce dernier, 


(6) Lorsqu’une ordonnance annulant la 
proposition mentionnée au paragraphe (5) a 
été rendue, le syndic doit immédiatement ca 
faire rapport, en Ia forme prescrite, au 
séquestre officiel et au surintendant; et le 
séquestre officiel doit siors émettre, en la 
forme prescrite, un certificat de cession qui, 
aux fins de la présente loi, a le méme effet 
qu’une cession déposée en conformité de 
l'article 31. 1966-67, c. 32, art. 9. 


44. Si une personne insolvable a I'égard de 
qui une copie d'une proposition a été produite 
aux termes de l'article 42 fait une cession & 
quelque moment avant que le tribunal sit 
approuvé |2 proposition ainsi produite; la 
date de la cession est réputée étre la date a 
laquelle une copie de la proposition a été 
ainsi produite. 1966-67, c. 32, art. 9. ~ 


45. Une proposition, faite subordonnément 
a l’achat d’actions ou garanties ou & quelque 
autre paiement ou contribution par les 
eréanciers, doit stipuler que la réclamation de 
tout créancier qui décide de ne pas participer 
& la proposition sera évaluée par le tribunal 
et payée en espéces lors de !'approbation de 
la proposition. S.R., c. 14, art. 37. 


46. (1) Toutes les dispositions de Ia pré- 
sente loi, dans la mesure ot elles sont 
applicables, s'appliquent mutatis mutandis aux 
propositions. 


(2) Nulle disposition de la présente loi ne 
doit étre considérée comme portant atteinte & 
Vapplication de la Loi sur les arrangements 
avec les ervanciers des compagnies, et le tribunal 
peut ordonner qu'une proposition faite par 
une corporation conformément A l'article 32, 
soit traitée et continuée d’aprés la Loi sur les 


arrungemets avec les crcanciers des compagnies. 
S.R., £. Ie, ait, 33. Pa 
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Bankruptey 


PART IV 
PROPERTY OF THE BANKRUPT 


47. The property of a bankrupt divisible 
among his creditors shal! not comprise 
(a) property held by the bankrupt in trust 
for any other person, 
(6) any property that as against the bank- 
rupt is exempt from execution or scizure 
under the laws of the province within which 
the property, is situated and within which 
the bankrupt resides, 
but it shall comprise 


(c) all property wherever situated of the 

bankrupt at the date of his bankruptcy or 

that may be acquired by or devolve on him - 
before his discharge, and 

(d) such powers in or over or in respect of 

the property as might have been exercised 

by the bankrupt for his own benefit. R.S., 
c. 14, s. 39. 


48. (1) Notwithstanding section 47, where 
a bankrupt is in receipt of, or is entitled to 
receive, any salary, wages or other remunera- 
tion from any person employing, or using the 
services of, the bankrupt, hereinafter in this 
section referred to as the “employer”, the 
trustee, if directed by the inspectors or the 
eredit rs, shall apply to the court for an order 
directing the payment to the trustee of such 
part of the salary, wages or other remuneration 
as the court may determine having regard to 
the family responsibilities and personal situa- 
tion of the bankrupt. 


(2} An order under subsection (1) shall be 
directed to the bankrupt and his employer 
and shall be expressed to continue for such 
time as the court may fix or until payment of 
a sum specified in the order and, unless 
otherwise stated in the order, it ceases to have 
effect on the discharge of the bankrupt. 


(3) An order under subsection (1) may direct 
payment to the trustee in such manner as the 
court thinks fit and without limiting the 
generality of the foregoing may direct 
payment of 

(a) a sum certain within any specified 

period of periods, 
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PARTIE IV 
BIENS DU FAILLI 


47. Les biens d’un failli, constituant le 
patrimoine attribué & ses créanciers, ne 
comprennent pas les biens suivants: 

a) les biens détenus par le failli en fiducie 

pour toute autre personne, 

8) les biens qui, & l'encontre du failli, sont 

exempts d’exécution ou de saisie sous le 

régime de lois de la province dans laquelle 
sont situés ces biens et ot réside le failli, 
mais ils comprennent: 

c) tous Jes biens, ob qu’ils soient situés, qui 

appartiennent au failli a Ia date de fa 

faillite, ou qu'il peut acquérir ou qui 
peuvent lui étre dévolus avant sa libération, 
et 

d) les pouvoirs sur des biens ou & leur égard, 

qui auraient pu étre exercés par le failli 

pour son propre bénéfice. S.R., c. 14, 

art. 39. 


48. (1) Nonobstant l'article 47, lorsqu'un 
failli recoit ou a droit de recevoir un 
traitement, un salaire ou une rémunération 
sous une autre forme d'une personne qui 
emploie le failli ou utilise ses serv:ces et qui 
est ci-aprés au présent article appelée |’«em- 
ployeur», le syndic, s'il en est requis par les 


Tor seme oma cematange th cher meth utes Satan’ 
. + ee hae 


Biens du failli 


Traitement, 
selaire, ete. & 
un fails 


inspecteurs ou les créanciers, doit demander * 


au tribunal de rendre une ordonnance portant 
que soit payée au syndic la partie du 
traitement, du salaire ou de la rémunération 
que peut déterminer le tribunal, compte tenu 
des charges familiales et de Ia situation 
personnelle du failli. 


(2) Une ordonnance aux termes du para- 
graphe (1) doit étre adressée au failli et & son 
employeur et doit indiquer expressément 
qu’elle reste en vigueur pendant la durée que 
peut fixer le tribunal ou jusqu’au paiement 
d'une some spécifiée dans l'ordonnance et, 
sauf disposition différente de l’ordonnance, 
celle-ci cesse d'avoir effet a la libération du 
failli. 


(3) Une ordonnance aux termes du para- 
graphe (1) peut ordonner que le paiement au 
syndic soit. effectué de In maniére jugée 
appropriée par le tribunal ct, sans restreindre 
la généralité de ce qui préceie, peut ordonner 
le paiement : 

a) d'une semine déterminge au cours dune 


Ordonnance de 
paiement 


Mode de 
paiement 
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(6) a Percentage of any remuneration 10 
the bankrupt that will or may become 
payable while the order is in force, or 
(c) the excess over any sum certain within 
any specified period or periods, 
and the order my, on the application of any 
interested party, be varied from tine to time 
by the court having regard to any changes in 
the family responsibilities or Personal situa- 
tion of the bankrupt. 


(4) An order under subsection (1) shall be 
served on the bankrupt and is binding on 
him, and when the order is served on his 
employer it is binding on the employer named 
therein and any subsequent employer of the 
bankrupt if a copy of the order is served on 
such subsequent empgoyer: but Nothing in 
this section shall be construed to require the 
trustee to serve such an order on any employer 
of a bankrupt if it ‘ppears to the trustee 
inexpedient to do so. 


(5) A bankrupt served with an order or a 
copy thereof under subsection (1) who, without 
reasonable justification, fails or neglects to 
comply with the terms thereof is guilty of an 
offence and liable to the punishment pre- 
scribed by section 169. 


(6) Where an order under subsection (1) 
that has or a copy of which has been Served 
On an employer is not complied with in 
accordance with its terms, the court may, on 
the application of the trustee, order the 
employer in default to pay to the trustee the 
amount of money that the estate would have 
received had the employer complied with the 
terms of the order made under subsection (1). 


(7) For the purposes of this section, the 
court may fix what is a fair and reasonable 
amount as salary, wages or other remuneration 
for the services being given by a bankrupt to 
his employer when the employer is related to 
the bankrupt, ane nay determine the part of 
such salary, Wakes or other remuneration to 
be paid to the trustee on the basis of the 
amount so fixed by the court, unless it appears 
fo the court that the employment has been 
provided for the benefit of che employee and 
ix not of Hy substantial benefit to the 


Faillite 


ou de plusieurs périodes specifiées, 
6) d'un pourcentuge de toure rémunération 
du failli qui deviendra ou peut devenir 
payable pendant que lordonnanee est en 
Vigueur, ou 
c) de Pexeédent sur toute somme déterminée 
uu cours d'une ou de plusicurs périodes 
spécifiées, 
et l'ordonnance peut, a la demande de toute 
Partic intéressée, étre modifiée de femps & 
autre par le tribunal, compte tenu de tout 
changement des charges familiales ou de la 
sittuction Personnelle du fail. 


(4) Une ordonnance aux termes du pora- 
Braphe (1) doit étre Signifiée au failli et lie ce 
dernier et, lorsque lordonnance est signifiée 
& son employeur, elle lie lemployeur y 
nominé ainsi que tout employeur subsécquent 
du failli si une copie de l’ordonnance lui est 
signifiée; mais rien au présent article ne doit 
s'interpréter comme obligeant Ie syndic & 
signifier une telle ordonnance a un emploveur 
du failli s'il ipparait au syndic qu'il est 
inopportun d’agir ainsi, 


(5) Un failli 4 quia été signifiée une 
ordonnance ou une copie d’ordonnane aux 
termes du Paragraphe (1) et -qui, sans 
justification raisonnable, omet ou néglige de 
se conformer aux dispositions ¥ contenues est 
coupable d'une infraction ct passible de Ia 
Peine prévue a [art icle 169. 


(6) Si les termes d'une ordonnance rendue 
selon le paragraphe (1), quia été signifiée ou 
dont copie a été signifiée & un employeur, 
n'ont pas été observés, le tribunal peut, a& la 
demande du syndic, ordonner 4 Vemployeur 
défaillant de payer au syndic le montant qui 
aurait été versé a Psetif si l’omploveur s'était 
conformé aux termes de Vordonnance rendue 
selon Je Paragraphe (1). 


(7) Aux fins du présent article, le tribunal 
peut fixer le montant juste et raisonnable du 
traitement, du sulaire on de la rémunération 
Sous Une wutre forme pour les services qu'un 
failli rend & sen employeur lorsque om. 
Ployeur est lié au failli, et il peut déterminer 
quelle partic de Ce traitement, ce Silaire ou 
cette rémunération. sous une autre forme doit 
@tre pavée au syndie, sur la base du montant 
ainst fixé par le tribtinal sauf s'il apparait au 
frilmtnal ene Vemploi a éé Procuré pour 
Vavantage de Pomployé et ql offre sucun 
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oyer. 1966-67, c. 32, s. 10. 


Stay of Proceedings 


(1) Upon the filing of a proposal made 
insolvent person or upon the bankruptcy 
y debtor, no creditor with a claim 
ble in bankruptcy shall have any remedy 
st the debtor or his Property or shall 
ence or continue any action, execution 
er proceedings for the recovery of a 
provable in bankruptcy until the trustee 
en discharged or until the proposal has 
refused, unless with the leave of the 


Mand on such terms as the court may 


. 


mpubject to section 57 and sections 98 to 


ecured creditor may realize or otherwise 

ith his security in the same manner as 

Id have been entitled to realize or deal 

if this section had not been passed, 

B the court otherwise orders, but in so 
ng the court shall not Postpone the 
pf the secured creditor to realize or 

ise dea! with his security, except as 


the case of a security for a debt due 
e date of the bankruptey or of the 
oval of the proposal or which becomes 
not later than six months thereafter 
right shall not he postponed for more 
six months fom such date; and 
the case of a security for a debt that 
not become due until’ more than six 
hs after the date of the bankruptcy or 
approval of the proposal such right 
not be postponed for more than six 
s from such date, unless all instal- 
p of interest that are more than six 
sin arrcars are paid and all other 
Its of more than six months standing 
ed, and then only so long as no 
ent of interest remains in arrears or 
Its remain uncured for inore than six 
§, but, in any event, not beyond the 
at which the debt secured by such 
y becomes payable under the instru- 
or law creating the security, except 
Paragraph (a). R.S., ¢. 14, s. 40. 
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avantage appréciable & "employeur. 1966-67, 
C..d2, art, 10, 


Suspension des procédures 


49. (1) Lors de Ia déposition d’une Propo- Surpension des 
ig * , d 
sition faite par une personne insoivable wo 


lors de la faillite de. tout déditeur, aucun 
créancier ayant une réclamation prouvable en 
matiére de faillite n’a de recours contre le 
débiteur ou contre ses biens, nine doit intenter 
ou continuer une action, exécution ou autres 
procédures pour le recouvrement d'une récla- 
mation prouvable en matidre de faillite, tant 
que le syndic n’a pas été libéré ou que la 
Proposition n'a pas é1é refusée, sauf avec 
lVautorisation du tribunal et aux conditions 
que ce dernier peut imposer. 


(2) Sous réserve de larticle 37 et des articles Créanciers 
. a . . . * . t 
93 A 105 un eréancier garanti peut réaliser sa eee 


Kitrantic ou autrement en disposer de la méme 
maniére qu'il aurait eu droit de la réaliser ou 
d'en disposer si le présent article n'eit pas été 
adopté, & moins que le tribunal n'en ordonne 
nutrement; mais en rendant une telle ordon- 
nance, le tribunal ne doit pas différer le droit 
du eréancier garanti de réaliscr $A garantie ou 
d’en_ disposer autrement, sauf selon les 
dispositions suivantes: 


a) dans le cas d'une Garantie pour dette 
échue & Ia date de la faillite ou de 
l'approbation de la Proposition ou qui 
devient échue au plus tard six mois aprés 
cette date, ce droit ne doit pas étre différé 
plus de six mois & compter de cette date; 
6) dans le cas d'une Garantie pour une dette 
qui n'est pas échue avant l'expiration de 
six mois aprés la date de Ia faillite ou de 
l'approbation de la Proposition, ce droit ne 
doit pas étre différé plus de six mois i 
compterde ‘te date, a moins que ne soient 
nequiltés to. les versements dintéréts en 
souffrance depuis plus de six mois, et que 
he soient réparés tous les autres Manque- 
ments de plus de six mois, et alors, seulement 
tant qu’aucun versement d'intéréts ne de- 
meure en souffrance ou que les manque. 
meats ne restent sans réparation plus de six 
Mois; tnais, en tout cas, non au-de'a de Ia 
date & laquelle la dette couverte par eerie 
Karantic devient exigitle aux termes cde 
Vacte au de la loi instituant la garantic, 
saufien vertu de lalinéa Q). Blt. o. Vda: 
art. 40. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


SNR HOLDINGS, INC. as sole stockholder 
of NEWFOUNDLAND REFINING COMPANY LIMITED 
PROVINCIAL COMPANY LIMITED; and SHAHEEN 
NATURAL RESOURCES COMPANY, INC., 


Plaintiffs, 
against 


ATAKA AME tICA, INC., ATAKA & CO. LTD., 
ATLANTIC TRADING (DELAWARE) CORP., THE 
SUMITOMO BANK LTD., MORGAN STANLEY & CO. 
INC., CLARKSON & CO. LIMITED, CLARKSON, 
GCRDON & CO., KLEINWORT BENSON LIMITED 
and THE GOVERNMENT OF THE PROVINCE OF 

‘ NEWFOUNDLAND AND LABRADOR, 


Defendants. 


MEMORANDUM OF 
FACTS 


Index No. 03959/76 


This is a very complex and important case. It involves 


bills of exchange aggregating some $230,000,000 and additional 


debt of various types approximating another $100,000,000. 


A multimillion dollar company has been thrown into bankruptcy 


and 500 people fired, all before any Court looked at the matter. 


It is impossible to understand the case without an ex- 


planation of the relationships between the parties, i.e., 


a “cast of characters" and most importantly, a thorough 


analysis of the Agency Agreement between NRC and the two 


Ataka companies. 
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PLAINTIFFS 


Plaintiff Shaheen Natural Resources Company, Inc. 
("SNR") is an Illinois corporation, licensed to do business 
in New York, with principal offices in New York. SNR is a 
holding company. 

Plaintiff SNR Holdings, Inc. ("SNR Holdings") is a 
Delaware corporation, licensed te do business in New York. 
SNR Holdings is a holding company. Through an intermediate 
Subsid.ary (SNR Delaware Inc., a Delaware corpora.ion), SNR 
Owns approximately 75% of the stock of SNR Holdings. 

Newfoundland Refining Company Limited ("NRC"), one of 
the corporations on behalf of which SNR Holdings has brought 
this action, is a Newfoundland corporation licensed to do 
business in New York. By contract, NRC does or did the 
following for the refinery mentioned below: Purchased the 
crude oil. chartered the ships for transportation of the crude 
oil from the Persian Gulf to the refinery, supervised con- 
struction of the refinery, managed the Operation of the re- 
finery, sells the Products produced from the refinery. SNR 
Holdings owns 100% of the stock of NRC. 

Provincial Refining Company Limited ("PRC"),the other 
corporation on behalf of which SNR Holdings has brought 
this action, is a Newfoundland corporation licensed to do 
business in New York. PRC owns a 100,000 barrels per day 


Oil refinery at Come-By~-Chance, Newfoundland, which was 


mn, 
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partially completed in late 1973. Through an intermediate 
holding company (Provincial Holding Company Limited, a New- 
foundland corporation) NRC owns 100% of the stock of PRC. 

DEFENDANTS 

Defendant, Ataka & Co. Ltd. ("Ataka Japan"), is a 
Japanese ccrporation, which has been doing business in New 
York for more than ten years and is not licensed to do 
business in New York. 

Defendant, Ataka America Inc. ("Ataka America"), is a 
New York corporation with principal offices in New York 
City. Ataka America is owned 100% by Ataka Japan. 

Defendant, Atlantic Trading (Delaware) Corp. ("Atlantic 
Trading"),is a Delaware corporation licensed to do business 
in New York, with its principal place of business in New 
York. Atlantic Trading is owned 100% by Ataka Japan. 

Defendant, Sumitomo Bank Ltd. ("Sumitomo"), is a Japanese 
bank licensed to carry on a banking business in New York. 

Defendant, Morgan Stanley & Co. Inc. ("Morgan Stanley"), 
is a Delaware corporation licensed to do business in New 
York, engaged in the investment banking business. 


Defendant, Clarkson, Gordon & Company ("Clarkson Gordon"), 


is a Canadian ;-artnership, chartered accountants in Canada, 


which has been and continues to be engaged in business in 


New York, and is not licensed to do business in New York. 
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Defendant, Clarkson & Co. Ltd. ("Clarkson"), is a 
Canadian corporation which acts as a Licensed Trustee under 
the laws of Canada; Clarkson is not licensed to do business 
in New York and has been engaged in business in New York. 

Defendant Kleinwort Benson Limited ("Kleinwort"),is a 
United Kingdom corporation which is not licensed to do 
business in New York, and which has been engaged in business 
in New York. 

Defendant, The Government of the Province of Newfound- 
land and Labrador (the "Newfoundland Government"), is a Pro- 
vinciai Government operating in the Dominion of Canada, 
acted in this matter in a purely commercial capacity and 
which is doing business in New York. 

THE "AGENCY AGREEMENT" 

The Agency Agreement is in the opinion of plaintiffs 
the single most important document in this entire case. It 
was executed in New York on September 20, 1973 in identical 
form, one between NRC and Ataka America (Ex. i-C(1)) and 
the other between NRC and Ataka Japan (Ex. 1-C(2)). 

This Agency Agreement is, indeed, an incredible document, 


perhaps without precedent in the entire annuals of corporate 


financing and law. It was pursuant to this five and one- 
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half page document that approximately one-half billion 

dollars o. credit was extended to finance the purchase of 
crude oil for the oil refinery at Come By Chance, Newfoundland 
Over a period of two years. When one contemplates the very 
long and complex loan agreements customary in loans of one 
million dollars or less by New York banking institutions, it 
seems almost beyond belief that one-half billion dollars of 
crude oil purchases could be financed under this Simple five 
and one-half page document. It was, however. 


In addition, there is a Supplementary Agreement to the 


Agency Agreement, dated the same date, which is only three 


pages long, under which a $42 million dollar unrestricted, 
unsecured loan was made to NRC by Ataka (Ex. 1-D). 

How did this strange circwnstance come about? What was 
the purpose cf the Agency Agreement? What obligations did 
Ataka undertake in the Agency Agreement? These are the 
critical issues that must be resolved before on? can possibly 
understand what this very large financial dispute is about. 

BACKGROUND 

As would be expected, the Agency Agreement, was not 
negotiated and signed in a matter of a Jew days. It was the 
subject of prior negotiations dating back as early as 
1872. 

At the time the Agency Agreement was under final ne- 


gotiation and was executed, the situation with respect to 
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the then under construction Come By Chance refinery was as 
follows: 

1. The Newfoundland Government had caused PRC to be 
inccrporated as a Crown Corporation i.e., a corporation 
owned principally by the Newfoundland Government; it also 
caused to be created Provincial Building Company Limited 
("PBC"), as a Crown Corporation (Ex. 7-D). 


2. PBC had executed a contract with Procon (Great 


Britain) Ltd., a subsidiary of Procon Inc., a U.S. corporation, | 


which in turn was a whcelly owned Subsidiary of UOP Inc., a 
U.S. corporation engaged in the business of providing engineering 
and other services for oil refineries. Procon was to buil¢ 
the refinery for PBC on land owned by PBC and, the refinery 
was to be owned by PRC on substantial completion of con- 
struction. The construction was to be supervised by NRC 
(Ex. 7-D). 

3. The Newfoundland legislation providing for the 
foregoing gave NRC the option to acquire the stock of PBC 
from the Newfoundland Government. This transfer was 
effectuated in late 1973. 

4. On September 20, 1973, when the Agency Agreement 
was executed, the refinery was nearing completion and the 
time was approaching for the first cargo of crude oil to be 


purchased for the refinery. NRC was the holder of a ten 
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year crude oil supply contract (Ex. 7-2) for the refinery 
which had been executed with BP Trading Company ("BPT"), a 
subsidiary of British Petroleum Ltd., one of the large 
world-wide major oil companies. 

5. In addition to managing the construction of the 
refinery, NRC was, pursuant to a Management Agreement, to 
manage the refinery for PRC, including the supplying of 
crude oil to the refinery, and was to act as sales agent of 
the refined products. In short, NRC was to provide all 
purchase, sales and managerial services for tne refinery; 
PRC was merely to own the plant and operate it under NRC's 
instructions. This is the broadest form of agency possible. 

7. The BPT crude oil contract required that a letter 
of credit be posted to provide payment for each cargo of 


crude oil as it was loaded in the Persian Gulf. Under the 


BPT crude oil contract, NRC had 150 days ‘o pay tor the 


crude oil. At the time the Agency Agreement was executed, 
the f.0o.b. price of the crude oil under the BPT crude oil 
contract was $2.29 per barrel, and Ataka was required to 
provide aggregate financing under the 150 days credit for 
$34 million before the first payment was due on the crude 
oil. 

Both before and after the execution of the Agency 
Agreement, Ataka eith: entered into or reached agreement in 


principal with various of the Shaheen companies to finance 


«Jo 
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Many other similar transactions involving literally billions 


Of dollars (Ex. 1-F(1) through L-(4)). 

The Agency Agreement itself is a very "loose" document 
and is poorly structured and internally inconsistent. It 
was prepared primarily from drafts presented by the Atakas 
which were then altered by representatives of NRC and PRC. 
For this reason it is the conduct of the parties in execution 
of the Agency Agreement which is of great importance in 
understanding what they thought it meant. 

Turning to the Agency Agreement itself, we shall 
analyze the critical provisions thereof, and try and place 
them in the proper context. Certain of the provisions are 
taken out of the order in which they appear to put them in a 
more intelligible context. 

The first "WHEREAS" clause states: 

“WHEREAS, NRC is the duly authorized operator 
of the oil refinery at Come-By-Chance, New- 
foundland, ...which is in the process of 
being constructed by...[{BPC and PRC] " 

The third and fourth "WHEREAS" clauses provided as 
follows: 

"WHEREAS, NRC desires to engage the services 
of ACAM in importing the crude oil which NRC 
has contracted with BP TRADING LIMITED of 
London (hereinafter referred to as BPT). 
“and/or any other supplier, and; 

“WHEREAS, ACAM has agreed to act as an exclu- 


sive agent in the purchase of the crude oil 
thus contracted and pay BPT and/or any other 
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supplier, according to contracted price and 
sell as agent to the Provincial Refining ac- 
cording to the arrangements between Provincial 
Refining and NRC." 


These clauses recognize that NRC needed a financing arrange- 
ment whereby the letters of credit could be piovided as 
required under the BPT crude oil contract, and that Ataka 
was being requested to and had agreed to act as "exclusive 
agent in the purchase of the crude oil" and, most importantly, 
pay BPT for the crude oil. 
Article I of the Agency Agreement provides. 
"I) NRC hereby appoints ACAM as its exclusive 
purchase and sales agent for ALL THE CR'’DE OIL 
contracted by NRC with its suppliers to sell 
to Provincial Refining on the terms and -con- 
ditions hereinafter set forth, ACAM hereby 
accepts such appointment and shall act as an 


exclusive purchase and sales agent in accor- 
dance with the terms and conditions set forth." 


It is to be noted that Ataka was the exclusive purchase 


and sales agent for all the crude oil contracted by NRC with 
its supplier; thus, if the oil was not sold through Ataka 
the refinery would be shut down. Ataka was one of the 
essential elements in the operation of the refinery. 

Article I of the Agreement must be looked at in the 
context of Article VI, which provides as follows: 


"VI) The terms of this agreement shall be in 
force during the life of any any [sic] exten- 
sion of the crude oil contract concluded by and 
between NRC and BPT and/or any other future 
supplier until the expiration of ten (10) years 
or until any outstanding indebtedness of NRC 

to ACAM shali have been repaid whichever shall 
be later." 


This was a long-term arrangement; the refinery could 
not acquire any crude oil for its Operations other than 
throuch Ataka during the entire Period specified in Article 
VI, which was to be not less than ten years and possibly 
considerably longer. This is important when it is recalled 
that under the Supplementary Agreement executed in connection 
with the Agency Agreement, Ataka Provided NRC with a $42 
million unsecured loan, which was not due until 1985, 


Referring now back to Article II(a), the first part of 


Article (a) provides: 


[TO NEXT PAGE] 


BEST COPY AVAILABLE 
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i will be executed by ACAM in accordance with 
[| the prices and terms fixed or confirmed by 

1 and between NRC and BPT, and/or any other 

i supplier (including the furnishing by ACAM 

ih of any required letters of credit or similar 
guarantees)...." 


| 
| 
| 
| 
"a) All purchases by NRC and sales to...[PRC] | 
| 


This clause makes it crystal clear that Ataka was to purchase 
‘| and pay for the crude oil for NRC and was to make the sales 

i! @€ erude oil. to PRC’ from NRC, and that Ataka was to provide 
the letters of credit insuring BPT or any other crude supplier, | 


that they would be paid for the crude cil they sold. The 


remaining paragraph of subparagraph (a) will be dealt with 


i 
| |. separately below. 
Paragraph II(e) provides as follows: 
"@) All Sales to...[PRC] and the receipt of 


| 
| 
payments according to the sales contract by and 
between NRC and...[{PRC] shall be executed by | 


ACAM for and on behalf of NRC. All sums so 
| received by ACAM shall be kept in an account | 
with a prime bank or banks in New York designated 
- i by ACAM to be used solely for the payments to 
BPT and or any other supplier." 
| 


It is to be noted that a bank account was to be set up where 
the payments for the crude oil sold to PRC under the contract 
i' between NRC and PRC which were to be executed by Ataka were 
to be paid into such account. 

ij Referring back to Article II(d), this article provides: 


I, "d) Payment to BPT and/or any other supplier 
shall be made by ACAM out of the account referred 


| 

to in e) below as agent only and NRC shall be 

| solely responsible to ACAM to refund any ad- 
| 


vances or payments made i including all charges and 


| “ihe 
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expenses, legal fees, stamp duties, and taxes of 
all nature incurred by ACAM during the course 

of executing the terms and conditions of the crude 
O12) contract.” 


Returning for the moment to the financing provisions, 
lt will be recalled that, with crude oil at $2.29 per barrel, 
as it was on September 20, 1973, the date the Agency Agreement 
was executed, Ataka would have advanced $34 million before 
the first payment became due. The only security Ataka had 
for this $34 million, was set forth in Article II (a): 


"...{(PRC] shall establish a standby credit 

Of THREE MILLION U.S. DOLLARS (U.S. 
$3,000,000)...[the issuer] shall have the 
obligation to pay ACAM against a draft and 

a statement certifying that ACAM has not 
received payment against its invoices for 

any shipment...In case ACAM is forced to 

draw on the stand-by credit [PRC] shall im- 
mediately replenish the stand-by credit amount 
to the original amount of THREE MILLION U.S. 
(U.S.$3,000,000) and also pay ACAM for any 
difference between the stand-by credit amount 
and the invoice amount and charges due at such 
time. 

"Failure to pay ACAM for any difference between 
the stand-by credit amount and the invoice amount 
and/or to replenish the stand-by credit within 
ten (10)business days shall constitute a de- 
fault under the Default Clause noted herein. 
"On the expiration of every Eighteen (18) month 
period after the first shipment such stand-by 
credit shall be increased to an amount equal 

to the average of the cost of the shipments of 
the last three (3) months." 


Perhaps the two most outstanding features of this 
provision are first, its total inadequacy as a security 
device and second, its reference to a "default under the 
Default Clause noted herein," because there is no Default 


Clause in the Agreement. 


— oe <a ae — om 
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If one stretches his imagination, Article IX might be 


deemed the "Default Clause" to which such reference is made: 


"IX) In the event of any breach at anytime of 
any of the terms, conditions and agreements here- 
of except for causes deemed Force Majeure then 

at such time as the event occurs, all outstand- 
ing obligations shall immediately become due 

and payable unless otherwise agreed upon by the 
parties involved." 


| 
| 
| 
| 


i Here is one of the central points in this case: events 


——$ ne eee ene 


of force majeure do not trigger a default under the Agency 
Agreement and nothing becomes due if PRC cannot pay for the 
crude oil due to an event of force majeure. 
| Equally as important is the fact that the very events 
of force majeure which occurred -- non performance of the 


refinery due to the faulty construction -- were contemplated 


in the Agency Agreement; the second sentence of Article 


"The intention of ACAM is to enable NRC to 
overcome start-up difficulties in the initial 
start-up stage until the refining operation 
has reached the normal scheduled production 
stage." 


| 
| 
| 
| 
| 
| 
II(e) provides: | 
| 
| 
\\ Thus, it follows "as day doth night", if PRC could not | 
i produce the funds to pay for the crude oil due to events of 
force majeure, its failure was excused and no payments were 
due. 


The refinery has not yet reached the “normal" scheduled 


production stage due to the faulty design and construction 


~l13- 


| 
| 
| 
| 
t 
| 
by the construction contractor. | 
| 
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That is exactly the way the parties performed the 
Agreement from November, 1973, until November, 1975. On 
nineteen separate occasions, PRC was unable to pay bills of 
exchange involving over a hundred million dollars which fell 
due; on each occasion, without so much as a murmur of protest, 
Ataka "rolled them over" (see e.g: Ex. 1-Q). As recently as 
November 11, 1975, when two bills of exchange due on Novem- 
ber 9th and llth, respectively, in the aggregate amount of 
$21,024,738, could not be paid by PRC, Ataka, without 
raising any objection whatsoever, extended them for one 


4 


| | year. 


Ataka on several occasions requested an increase in the 
3 


amount of the $3,000,000 standby letter of credit; two of 
which were prior to the date on which such demand could be 
made (April, 1975). When PRC failed to do so, no default 
was called. In fact, Mr. Takagi, Managing Director of Ataka 
Japan, made the following statements with respect to the 
standby letter of credit required by PRC in the Agency 
Agreement: 

Telex dated February 4, 1974 (Ex 1-0(2)) 


".,.Regarding standby credit would appreciate 

a revolving standby credit for nine million 
dollars X We assure you that we will not draw 
against this credit since we will always be 
willing to discuss any problems with you and 
give you assistance by other methods X The bank 
is getting to be very insistant therefore your 
effort is appreciated kindly open credit by 

next shipment X Best Garrds {sic]...." (Emphasis 
added) 
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Telex dated February 21, 1974 (Ex. 1-0(2) (a)) 


" ..I hate to be pestering you-about the re- 
volving standby credit but due to pressure 
being put on me by the banks via our finance 
director who is also making it difficult for 

me to conduct business freely as I have been 
able to do in New York, I ask your full support 
in this matter since it would place me in a 
strong position for further increased financing 
in future X : 

is 1 repeatedly informed you that I personally 
will guarantee you that this standby credit will 


—_——— 


not be used and in case of need I will work out 


with you some other method of refinancing 
should such instances occur aa ae 


Later, Mr. Arima, made the following request by letter 


dated August 13, 1975: 


"Reference is made to the Agency Agreement 
dated September 20, 1973. 

"Our record at this date shows that the out- 
standing stand-by credit in favor of ACAM 
under the Agreement is only in the amount of 
$3,000,000.00, while, in accordance with the 
Clause II)a) of the Agreement, the amount 

of such stand-by credit should have been in- 
creased to $22,446,666.67 on April 3, 1975, 
as per attached. 

"Tt is hereby urged that this discrepancy be 
corrected without delay in order to maintain 
unused stand-by credit as required in the 
Agreement." (Ex. 1-0(3)) 


This can hardly be labeled a Default Notice, especially 
if PRC was unable to provide the letters of credit due to 


continued difficulties with the refinery. A more specific 


answer to whether Ataka called a default is a specific no ~~ 


they thereafter extended PRC additional credit in the amount 
of $17 million on bills of exchange and $49 million in 


Debentures. 
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During all of this period, when PRC clearly was not 
able to pay the crude oil bills of exchange when due, and 
more than $100 million was "rolled over” for periods generally 
of one year, Ataka did not once even Suggest that it was 
going to cease doing that which it had undertaken to do. 

No displeasure was ever expressed by Ataka -- they fre- 
quently indicated that their banks were displeased, but the 
banks had not made the Agreement -- Ataka had. 

In early 1975, Ataka indicated that its banks were 
seeking a third mortgage on the refinery to secure the very 
large debt which had arisen. Of course, Ataka had never 
bargained for any security, other than as provided in the 
Agency Agreement. 

By telex dated May 20, 1975, Ataka advised NRC and PRC: 

",.-ehave received Strong caution from the 
banks here that Ataka must have the third 
mortgage by the end of the month...the 
third mortgage amount must be increased up 
to 175 million dollars maximum or 150 
dollars minimum to cover the deficiency of 
the stand by letter of credit...your prompt 
attention to this third mortgage matter is 
absolutely essential since the whole thing 
will be out of our hands and the banks will 
be actively controlling this business." (Ex. i-R) 


This certainly cannot be called a notice of default -- 


to the contrary, Ataka is pleading for NRC and PRC to grant 


to Ataka -- for the benefit of its banks -- a mortgage Ataka 
had never bargained for, and Ataka knew the request was 


beyond the agreement it had made with NRC and PRC. 
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On October 23, 1975, the First National Bank of Chicago 
("FNBC"), 4 creditor of PRC, claimed a default under a $28 
million Debenture issued by PRC which was secured by 4 lien 
on the crude oil inventory at the refinery. Under the terms 
of the Debenture, FNBC appointed a receiver of the inventory. 


Thereafter, following a series of meetings, Ataka agreed to 


provide the necessary funds to pay FNBC plus providing 


additional sums S£ 1t was granted the third mortgage- 

An agreement was then entered into on October 28, 1975, 
among Ataka, NRC, PRC and certain other Shaheen companies 
_ and UOP, Inc., the parent company of Procon which had con- 
structed the refinery (Ex. 1-S). VCP had as 
part of the original financing loaned certain funds to the 
refinery. 

The agreement recited that Ataka, UOP and FNCB wished 
to obtain a third mortgage on the refinery. 

The agreement went on to provide that: 

"The effective date of this Agreement shall 
be the date on which the First Mortgagee and 
Second Mortgagee issues their consent to the 
issuance of a Third Mortgage..---" 

The agreement then went on to provide somewhat in- 
consistently: 

"2. Upon execution of this Agreement or as soon 


thereafter as practicable, the holders of all 
shares of stock [of the parent of SNR Holdings] 
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..-will or will be caused to deposit with a 
bank or trust company...all of such stock in 

a voting trust...{(which) will contain, provision 
for 

"(a) power in the trustee to vote such stock 

in accordance with the instructions of Ataka 
and UOP for the election of directors... 

"(b) the voting trust to terminate upon the 
repayment of all amounts owed...to Ataka and UOP 
..-plus any amounts...advanced [under the 
October 28 Agreement]; [or] upon termination 

by Ataka and UOP of their support of PRC as 
provided in paragraph 3...." 

That is, the voting trust was to terminate inter alia 
if Ataka did not provide the additional support provided for 
in Article 3, which provided: 

"3. Following the effective date ot [sic] this 
Agreement Ataka and UOP will through financial 
support (without any obligation to supply addi- 
tional funds) and otherwise, including manage- 
ment of the operations, use their best efforts 
to continue the operations of PRC, with the 
right to terminate such support in the event 
they decide they are unable to continue such 
operations on a profitable basis." 

It is to be noted that the financial support provided 
by the above quoted paragraph was to be in addition to the 
undertakings which Ataka had made in the Agency Agreement, 


which was still in full force and effect. 


Also in Article 4 of the October 28th Agreement NRC 


agreed to cause PRC to execute and deliver the Third Mortgage. 


This as pointed out above was not reguired by the Agency 


Agreement or any other Agreement which those companies had 


with Ataka. 
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Paragraph 5 of the October 28th Agreement provided 
that: 


"Following the effective da’ 2 of this Agree- 
ment the operations of... .C and NRC and their 
parent company -- SNR Delaware]...be conducted 
on a basis entirely separate from the other 
operations of the Shaheen group of companies... 
[they would remain]Jat 90 Park Avenue, New YOrkK, 
New York... [but] PRC will be entitled to employ 
on a full-time basis any personnel who presently 
are working partly for PRC and partly for other 
members of the Shaheen group of companies...." 


The idea was that Ataka would immediately commence the 
supervision by Ataka of the affairs of NRC and PRC, all upon 
the assumption that the Third Mortgage would be consented 


to and additional financing would be provided by Ataka. 


After the Agreement was signed, negotiations were entered 


into with the holders of the First and Second Mortgages, and 
to the surprise and shock of everyone they refused to consent 
to the issuance of the Third Mortgage to UOP and FNBC. This 
Third Mortgage which NRC and PRC had agreed to issue would 
have been subordinated in all respects to the First and 
Second Mortgages and would have provided substantial additional 
funds for the operation of the company and payment for other 
unsecured creditors. It also provided that the First and 
Second Mortgages would have control, i.e., the Third Mortgage 
could not call a default. The refusal of the holders of the 
First and Second Mortgages would certainly appear to have 
been arbitrary, capricious and not in the best interests of 


the creditors of NRC or PRC. 
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When the proposed restructuring of the affairs of NRC 
and PRC fell through, Ataka then paid the balance due to 
FNBC, $18,000,000 (FNBC having been paid, in the interim, 
$10,000,000), $8,000,000 of which was unsecured, and requested 
the issuance of a Debenture to it. The Debenture was secured 
by the same "floating charge" on the inventory that had been 
previously securing the FNBC Debenture. Since the Agency 
Agreement provided for additional financing on terms to be 
proposed by Ataka PRC issued the Debenture on November 8, 1975, 
without protest (Ex. 1-U(3)). 

FNBC then caused the receiver of the inventory to be 
removed (Ex. 1-U(2)). 

In connection with the issuance of the Debenture, PRC 
and NRC entered into an agreement dated November 7, 1975, 
whereby PRC was to use its 

"best efforts to realize the early payment 
of amounts owed Ataka under the said De- 
benture and toward this end shall issue in- 
voices to purchasers of procicts from the 
inventory assigned to Ataka under this De- 
benture directing payment therefor to an 
account in the Sumitomo Bank New York 
Agency...." (Ex. 1+U(1)) 


This Agreement was breached by Ataka from the outset, 


will be more fully explained below. 
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An event occurred, on November 4, which becomes of 
considerable significance later on. By letter of that date 
Ataka made the following undertaking to certain holders 
of the First and Second Mortgages (Ex. 7-(C): 


"We also agree that we shall cause the fol- 
lowing to happen:- 

") The 'GOLAR BETTY' will be permitted to 
unload its cargo of crude oil at Come by Chance; 
"2 The Letter of Credit for the lifting of 
crude oil originally scheduled for October 22, 
1975, for the 'CARNEGIE' will be issued within 
ten (10) business days from the date hereof; 
"3 The Letter of Credit becoming due on 
November ll, 1975, will be rolled over for a 
period of twelve (12) months; 

"4 The 'ELEFTHEROPOULIS' will be permitted 

to proceed as scheduled to Come by Chance 

and allowed to unload its cargo. 

"Should we at any time hereafter decide to 
discontinue the extension of credit to PRC 

for the purchase of crude oil, we shall give 
you ten (10) days advance written notice of 
such a decision." 


A copy of that letter was given to NRC and PRC. 

The “GOLAR BETTY" was the cargo on which the Second 
Debenture was forced on PRC contrary to the Agency Agreement. 
The "CARNEGIE" letter of credit was not issued so far as 
NRC and PRC are aware. 

The "ELEFTHEROPOULIS" bore the cargo of which only 


a part was discharged and the Third Debenture forced. 


The November llth letter of credit was "rolled" over 


for a year. 
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No notice of termination of the credit to PRC was 
given. 

In effect the First Debenture which was issued on 
November 8. 1976, was issued under the provisions of the 
Agency Agreement. It is also of considerable importance to 
note that the First Debenture was not negotiable. It was 
payable to Ataka and Ataka alone. Thus there could be no 
holder in due course of this instrument. 

The terms of the First Debenture conflict with the 
provisions of the Agency Agreement, but since the Agency 


Agreement controlled all relations between Ataka, NRC and 


PRC, it is believed that the Agency Agreement is the controlling 


document. 

Even though the October 28th Agreement never became 
effective because of the failure of the First and Second 
Mortgagees to grant their consent to the issuance of a Third 
Mortgage to Ataka, the Shaheen companies and Ataka proceeded 
with the implementation of the supervision of the affairs of 
NRC and PRC by Ataka. This was done voluntarily by PRC and 
NRC in order to assure the Ataka personnel that NRC and PRC 


were trying to cooperate in every way with Ataka. 
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i What followed was a carefully designed scheme, which 


if was calculated to, and did 


(1) breach the Agency Agreement which had been per- 
formed by Ataka for two years; 

(2) raided NRC and PRC cf ali of the available cash; 

(3) caused the illegal assignment of all Ataka's 
Claims against NRC and PRC to Atlantic Trading; and 

(4) culminated in the fraudulent filing of a bankruptcy 
petition against NRC and PRC in Newfoundland on February 13, 
1976. 

Here is the sequence of events: 

November 10, 1975 -- (1) Ataka personnel moved into 90 
Park Avenue (Ex. 1-T(1)), pursuant to the agreement of 
November 7th, referred to above, substantially all proceeds from | 
the sales of product were remitted to the Sumitomo Bank or were 
handled pursuant to Ataka's instructions. All of the signatories 
on the Sumitomo Bank account were Ataka personnel. 

Thus, NRC and PRC applied their operating funds only with 
Ataka's consent (Ex. 1-T(1)-(9)). 

(2) At the same time, the Sumitomo Bank began directing 
Ataka as to how it would, in turn, require NRC and PRC to 
expend their funds. In other words, the transactions were 
set up so that Sumitomo would not permit Ataka to release 
any funds in the Sumitomo account to NRC and PRC without a 


prior agreement from NRC and PRC that they would dispense 
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those funds and all other funds of NRC and PRC as Sumitomo 
directed. 

December 10, 1975 - Toyama of Ataka instructed 
Mr. McQueen of PRC as follows (Ex. 1-T(3)): 


"1. Despite of your memo Mr. Y Tanaka, senior 
to Mr. Takagi instructed me to adivse you on 
$1.5 million to Sanko 

"a) We recommend you to pay $500,000 from 
your Euro-American account tomorrow llth 

"b) As a special case we allow you to trans- 
fer the sales proceeds of MABANAFT $2,760,000 
from FNB Chicago to your Euro-American account 
and recommend you to pay rest to Sanko 
immediately after release. 

"2. Other sales proceeds including DEFROL's 
$2,760,000 shall be transferred to SUMITOMO 
Bank Ltd. as arranged before. 

"3. Upon receipt of your revised schedules 

of cash receipts and disbursements I'll 

talk to the Sumitomo Bank." 


December 11, 1975 -- (4) The previous instructions 


were changed somewhat (EF. . 1-T(4)): 


"Referring to my memo dated 10th, I want to 
change some portion of its contents as below. 
"lL. We recommend you to pay $500,000 to Sanko 
directly from your Euro-American account today 
L1taA, 

"2. Sumitomo Bank shall transfer $1,000,000 
to your Euro-American account today llth and 
"3. $500,000 will be paid to Sanko directly 
from the account tomorrow 12th. 

"4. Another $500,000 will be paid to Sanko 
likewise Monday 15th and this will complete 
urgent Sanko matter. 

"S. Items No. 2 and 3 in my last memo remain 
unchanged." 


Note that Sumitomo was requiring PRC to pay a creditor of 
NRC with whom PRC had no connection whatsoever. What the 


"urgent Sanko matter" involved was never explained. 
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December 16, 1975 (Bx. 1-T(5)) -- Mr. Toyama to 


Mr. Furmark: 


"Based on December schedules of cash receipts 
and disbursements which you supervised last 
week. We went to Sumitomo Bank this morning 
and were requested to submit the following 
informations. Upon receipt of them Sumitomo 
will reply to us on their consent to our cash 
£ LOW c.6 tis 

"3. In December cash disbursements schedule 
Sumitomo requested to show some payments to 
ATAKA, out of your total liability of 
$352,706,590.30. We are one of creditors 

and should be treated on a fair basis to- 
gether with other noisy creditors, Sumitomo 
reckons." 


entire matter. Here in this memorandum is the first demand 


by the bank that NRC and PRC begin making payments on the 


debt which, under the express terms of the Agency Agreement 


were not due and payable. 

This is the point that it would appear that defendant 
Morgan Stanley entered the picture and began the orchestration 
of the collapse of NRC and PRC. From this point forward, 
Morgan Stanley began to "call the shots” for all concerned. 
How or why is not yet clear. 

On that same date in Newfoundland the Agency Agreement 
was being shredded under the pressure of economic duress. 

Contrary to the practice established in the Agency 


Agreement and followed by the parties for two years, Ataka 
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refused to permit the discharge of a cargo of crude oil 
(the "GOLAR BETTY") which had arrived at the refinery. It 
will be recalled that a little more than a month earlier, 
Ataka had assured the holders of the First and Second 
Mortgages that the "BETTY GOLAR" would be permitted to 
unload its cargo of crude oil at Come-By-Chance and that 
should Ataka "decide to discontinue the extension of credit 
to PRC for the purchase of crude oil" Ataka would give them ten 
(10) days written notice (Ex. 7-4). 

Instead of presenting a bill of exchange to PRC as it 
. had done on all of the one half billion dollars of crude oil 
purchases, Ataka demanded that the crude oil be paid for as 
follows: 

(1) Ataka would lend $25 million to PRC against a 


Debenture ("Second Debenture") in similar form as the First 


Debenture, payable February 15, 1976 (Ex. 1-U(11)). The 


Debenture would be secured by a “floating lien" on the PRC 
inventory. 

(2) Ataka would then sell the crude O21] “to PRE for 
cash. 

The lack of crude oil would have shut down the refinery 
in mid-winter, which would have been a disaster. The "Hobsons 
Choice" was do as Ataka (or more accurately, Sumitomo) 


said or shut down the plant. 


Exhibit H 


Why was this done? Patently for the purpose of obtaining 
a security interest in the inventory which would not be a 
voidable preference in the planned bankruptcy. In other 
words, a fraud not only on NRC and PRC but on their unsecured 
creditors as well. 

There are two other points of interest regarding the 
Second Debenture. It contained the following provision: 

"Ataka agrees and the Company hereby acknow- 
ledges that all payments made after, but not on 
or before December 16, 1975, by [PRC, PBC 

or NRC] to Ataka cr to any person to whom Ataka 
may be directly or indirectly liable in re- 
spect of the financing of crude oil purchases 
by for the refinery of the Company at Come- 
By-Chance aforesaid, however applied, shall 

be deemed to reduce, pro tanto, the amount 
secured by this Debenture...." (Ex. 1-V 

(TT) 2 48) 

It is to be noted that this provision is flatly contra- | 
dictory to the November 7, 1975 Agreement (Ex. 1-V(1)), which | 
provided for payments to be made to Sumitomo so the First | 
Debenture could be paid. It is quite clear that when 
this abrupt change had been made, the bankruptcy of NRC 

had been 
applied to the First Debenture, they probably would have 
been voidable preferences, as an antecedent debt was involved. 
The Second Debenture, being created for a current loan, was 
created to get around that apparent impediment, thus permitting 


Ataka to bleed all of the funds from NRC and PRC and avoiding 


the problem of a voidable preference The payment date is 


| 
| 
| 
| 
| 
| 
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February 15, 1976, which was a Sunday. The ex parte bankruptcy 


proceeding was instituted on Friday, February 13, 1976. 
The following took place on the next day, 

bankruptcy decision had been reached: 
December 17 (Ex. 1-T(6)), Mr. Toyama To Mr. McQueen: 


"The $ one million is for the exect purpose 
as you described of relieving some pressure 
from sundry creditors. The schedule of cash 
disbursements in my memo of Dec. 16 is not 
designed to satisfy creditor's demands to 
reasonable | extent but to the extent some of 
creditors can 1 calm down for a iittlic wi hile 
that is the best we can do now. I guess. 


The reason for throwing "crumbs" to the other creditors 
"was to keep them from moving against NRC or PRC "for a 
little while" until Ataka had completed its plan of total 
destruction of NRC and PRC. 
December 17 (Ex. 1-T(7)), Mr. Toyama to Mr. Furmark: 


"Referring to my memo of yesterday, I received 
telephone call from Sumitomo, New York this 
morning for Dec. and response from Tokyo is 
they wouldn't raise the matter on the table 
consisting of five Japanese banks until 
Sumitomo New York see some estimated pay- 
ments to ATAKA for outstanding debts, as 

well as repayment schedule for the new de- 
benture of 25 million dollars within the 
specific period, say February 15, 1976, in 

the revised cash forecast for Dec. and onward. 
"Our Mr. Arima suggests we could say to Sumi- 
tomo that estimated cash balance with Sumitomo 
Bank as at Dec. 31, $10,167,000 is applicable 
for reducing new debenture and some receipts 
from customers which were not indicated in our 
cash forecast to Sumitomo can be applicable for 
some debts due to ATAKA. That means cash 
balance carried forward from Dec. 31 becomes 
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almost nil. Cash forecast for January "76 is 
wanted urgently to test that this can keep PRC 
going financially or not. I would like to hear 
your Opinion in this matter. 

"Anothe:: matter which presses me is cash balance 
with Security Pacific $299,000 and with Fidelity 
Union Trust $170,000. Although I explained 
Sumitomo that these are compensating balances 
for bonds previously issued. They could not under- 
stand and requesting full explations with some 
details. If practical, I would like to have 
written explanations from you so that I can 
satisfy Sumitomo's question to full extent, 
today." 


It is to be noted that the "raid" began on December 
17th, with Ataka being required by Sumitomo to apply the 


entire cash balance of $10 million against the Ataka debt. 


This is the first clear indication that the bank was going 


to commence "bleeding" all of the money of PRC to apply to 
the Ataka debt, not to the current creditors. 

As part of this "raid", Ataka drew against the 
$3,000,000 letter of credit of PRC, which it “guaranteed”. 
on two occasions it would not do (see pgs. 14 & 15, herein, 
1-O(2) & O(2} (4)). 


January 29 (Ex. 1-T(9), Mr. Toyama to "Rosemarie": 


"Mr. Furmark agreed this morning to pay 

$5 million to ATAKA after your receipt from 
ANSCHUTZ $1,564,000. Before that receipt 
Sumitomo has transferred $4,000,000 this 
morning and PRC draw its check $4,000,000 
to ATAKA. After the receipt from ANSCHUTZ 
possibly this afternoon Sumitomo shall trans- 
fer another 1.5 million today and PRC draw 
its check one million to ATAKA. The rest 
$500,000 shall remain in Euro-American a/c 
totalling 1.3 million as of end today. Out 


~29— 
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of the fund in E/A bank PRC will send 
1,128,000 to Come-By-Chance tomorrow." 


On February 6, 1976, Ataka forwarded a letter on a 
blank sheet of paper on which Ataka's letterhead had been 
typed (obviously not dictated and written in Ataka's office 
where it kept its stationary) informing NRC and PRC as 
follows (Ex. 2-FF) ; 

"This is to confirm, as we have previously 


notified you by telex dated February 6, 1976 
that the undersigned has, for value, assicaned 
all amounts previously owing and to become 
Owing to each of us by each of you to Atlantic 
Trading (Delaware) corporation, a wholly-owned 
subsidiary of Ataka & Co., of Japan. ‘ 
“Accordingly, all correspondence and payments 


in respect of such amounts should ke directed 
tos 


"Atlantic Trading (Delaware) Corporation 
1290 Avenue of the Americas 

(Room No. 1318) 

New York, New York 100] 


As it developed much later, the purported assignment did 
not take place on February 6, 1976, but it took place earlier 
in two steps as follows (Exs. A & B to Kobayashi Affidavit, 
dated March 16, 1976): 

(1) On December 31, 1975, an illegal assignment of the 
Ataka America Agency Agreement and Supplementary Agreement 
(but not the Ataka Japan Agency Agreement), and $101,000,000 
of various obligations of NRC and PRC along with an equal 


amount of debt owed by Ataka to the banks was made to Atlantic 


| 
| 
| 
H 
I 
| 
| 
! 
| 
| 
| 
Trading, which had been incorporated on December 19, 1975, for r 


purpose of effectuating this and the subsequent planned events. 
It is to be noted that the assignment recited that NRC had "ma- 


terially breached" the Agency Agreement -- to this date not a 
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single document has been located alleging such a breach on or 


before that date. Moreover, any breach caused by force m 


was specifically excused by Article Ix of the Agency Agree 
ment. 

(2) On January 30, 1975, fourteen days before the 
bankruptcy, the remaining $259,000,000 of debt securities of 
NRC and PRC were assigned to Atlantic Trading. 

Both assignments recited that they were made in New 
York and are to be "governed by and construed in accordance 
with" New York law, as did the purportedly assigned Agency 


Agreement. 


Ataka has devoted considerable attention to why it made 


the assignment (Kobayashi, Ibid),but not one word has been 


said about why Atlantic Trading took the assignment. 
(Section 489 of the New York Judiciary Law deals entirely 
with the purpose of the assignee.) 

It is beyond any reasonable belief that Atlantic Trading 
became the assignee of debt obligations against NRC and PRC 
of $350,000,000 for any purpose other than the institution 
of a proceeding to attempt to collect such claims -- exactly 
what they did fourteen days after the great bulk of the 


claims were assigned. 
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For some time prior to January 30, 1976, the date of 
the second assignment to Atlantic Trading, a cargo of crude 
oil had been sitting at the refinery dock, and Ataka would 

permit it to be unloaded, again in violation of the 
Agency Agreement and Ataka's November 4. 1975 undertaking to 
the senior creditors (Ex. 7-4). Again a shutdown 
of the refinery was imminent. After considerable "pulling 
and hauling", Ataka agreed on January 30, 1976, to permit a 
part of the cargo, about one-third, to be unloaded, using 
the same tactics as used in connection with the Second 
Debenture. Again, facing the "Hobson's Choice", PRC issued 
a Third Debenture in the amount of $6,320,000 (no copy 
of which is available in New York). 

The amount of crude oil discharged (602,000 barrels) 
plus the crude oil in inventory was just enough to run the 
refinery at the then reduced rate of 60,000 barrels for 
about two weeks -- right up to the projected bankruptcy 
target date. 

It is of some importance that in late January, Morgan 
Stanley complained that they had no "forward plan" showing 
that the refinery could operate at a profit. In response, 

a plan was prepared and submitted to them by NRC-USA, showing | 
that the refinery could earn, under certain circumstances, $56.8 


million before financing costs (Ex. 1-Y¥). Apparently Morgan 


Stanley did nothing with this Report. | 


Exhibit H 


Pace Engineering Company also made an investigation 
of the refinery (Ex. 1-X(l1) & (2)) and rendered a report 
to Morgan Stanley which was never given to NRC or PRC. 
Thereafter, up to the fated date of February 13, 
1976 -- Friday the Thirteenth -- nothing untoward occurred 
other than the February 6 notice of assignment which arrived 
on or around the 7th or 8th day of February. 
On February 13th, the carefully prepared juggernaut was 
launched. 
First, a spate of letters were fired off to PRC which, 


taken together, indicate the "stampede" nature of the action; 


in all, Atlantic Trading: 


(1) demanded payment of the $18,000,000 due on the 
First Debenture, stating that if they did not get payment 
immediately they would treat the default as a default under 
the Second and Third Debentures (Ex. 1-2Z(2)). 

(2) Before NRC or PRC had time to respond, a default 
on the First Debenture was claimed and used to accelerate 
payment of the Second and Third Debenture (Ex. 1-2(3)). 

(3) Simultaneously, Atlantic Trading invoked the re- 
ceivership clause on the First, Second and Third Debentures, 
and ordered Clarkson to proceed to take control of all of 
the inventory of PRC (Ex. 1-Z(4)). 

(4) Simultaneously, Clarkson accepted its appointment 


as Receiver under the aforementioned accelerated procedures 
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Second, based on the alleged default, ex parte applica- 
tions were made by Atlantic Trading to the Bankruptcy Court 
in Newfoundland for the appointment of an Interim Receiver 
of NRC and PRC on the allegation that they were insolvent. 
The affidavits filed by the Japanese representative of 
Atlantic Trading contained deliberate false and fraudulent 
statements -- one of which was a $250,000,000 untruth -- 
which was the following: 

"THAT commencing shortly after Ataka's initial 
provision of financing for the purchase of 
crude oil, which began on September 5, 1973, 
Ataka has not received an Ly substantial payments 
so that t virtually the entire supply of crude 
oil to the a over er the past two years 
has been n financed by At ~ Ataka. (Ex. 1°2(16), 410) 

-In fact, $250,000,000 of the crude oil was paid for by 
PRC as Ataka well knows. (Ex. 1-P) 


On the same day, and without notice to counsel to NRC 


and PRC (whose office is in the same building with counsel; 


one block from the courthouse), the Bankruptcy Court ex 


parte appointed defendant Clarkson & Co. Ltd. as Interim 
Receiver: 


"...IT IS ORDERED THAT The Clarkson Company 
Limited of St. John's...is hereby ap- 
pointed Interim Receiver of the property of 
the said [PRC] and the said Interim Receiver 
is hereby directed (a) to take immediate pos- 
session of the property of the said [PRC] 
and control the incurring ef obligations as 
well as its receipts and disbursements, and 
(b) to institute such legal proceedings in 
Canada and in any other jurisdiction as it 
deems necessary or advisable to conserve the 
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property of the said [PRC] and to 

bring any such property and the books and records 
of the said [PRC] and its bank accounts 
located outside Canada within such Interim 
Receiver's possession and ontrol, but 
otherwise not to interfere with the carry- 
ing on of its business by the said [PRC] 

in the ordinary manner of trade until the 
hearing of the Petition herein or until the 
Court shall make further order, the whole, 
with costs to be paid out of the assets of 
the estate of [PRC] upon taxation thereof." 
(Ex. 1-2(17)) 


A like order was entered with respect to NRC (Ex. 1-20(a)). 


Atlantic Trading made an unsecured undertaking to be 
responsible for the performance of Clarkson as Interim 
Receiver and agreed to pay damages sustained by NRC and PRC 
if the order was dismissed (Ex. 1-19 & 21). The plain 
fact is, as the evidence shows, Atlantic has $350,000,000 of 
claims against NRC and PRC -- which it is barred from 
collecting -- and debts of the same amount. In a word it 

is Atlantic which is a bankrupt, not NRC or PRC. 

It is most important to note, at this point, had PRC 
been able to pay the $18 million due on the First Debenture, 
none of these events would have occurred. 

The reason so much emphasis is placed upon the ability 
of PRC to pay the First Debenture is that it did have the 
ability to pay and did in fact pay the First Debenture. It 
will be recalled that the original provisions for repayment 
of the First Debenture -- the November 7, 1975 Agreement, 
which was never terminated -- was that all of the funds from 
the sale of refined products were to be applied in payment 


of the First Debenture. 
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Between December 16, 1975 and February 13, 1976, PRC 


made payments to Ataka and Atlantic Trading aggregating 


$21,597,000, more than the $18 million due on the First 


Debenture,plus the $3 million drawn on the letter of credit, 
the $3 million paid to Sanko which PRC did not owe and the 
$2.6 million wrongfully taken by Sanko; an aggregate of over 
$30 million. 

It is obvious that if all of these funds had been 
applied to the First Debenture as required by the November 
7. 1975 Agreement, that Debenture would have been paid in 


full, and no demand for payment thereunder could have been 


made. Under such circumstance, the Second and Third Debentures | 


could not have been accelerated because they were not due, 
and the appointment of Clarkson as Receiver was clearly 
illegal. 

The reason the application of the funds to the Second 
Debenture was not permissible was that the Second Debenture 
was issued for the purchase of crude oil which was covered 
by the Agency Agreement. No default had been claimed by 
Ataka on PRC's part or NRC's part under the Agency Agreement, 
and Ataka had no basis whatsoever for changing the required 
payment procedure from that specified in the Agency Agreement. 
It should also be noted that the action of Ataka in requiring 
issuance the Second and Third Debentures was an expressed 


violation of the November 4, 1975 undertaking, made to the 
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senior creditors that these ships would be permitted to 
discharge under conditions (Ex. 7-4). 

Thus, the Second and Third Debentures were themselves 
violations of the Agency Agreement and no funds were owed 
Ataka thereunder. There was adequate money to pay the first 
Debenture and therefore the “mad race" to bankruptcy was all 
built upon a false premise. 

Third, the Sumitomo Bank illegally seized $2.6 million 
of PRC's funds on deposit with it in New York. 

Fourth, on February 16th, Newfoundland counsel to Ataka 
America (who was supposedly out of the matter entirely) and 
Atlantic Trading, then used the wrongful appointment of the 
Interim Receiver by Atlantic Trading as an event of default 

e 
under the First, Second and Third Debentures (Ex. 1-2(6)). 
They also, by separate letter (Ex. 1-2Z(7)), reappointed 
Clarkson as Receiver of the inventory -- exactly what they 
did in the letter of February 13th -- an appointment Clarkson 
was already performing according to its letter of February 
13th (Ex. 1-2(5)). Clarkson again went through the charade 
of taking possession of the inventory it had taken over on 
February 13th (Ex. 1-2 (8) & (9)). This is a perfect case 
of the “dog chasing his tail". 


As unbelievable as it may appear, they went through the 


entire process again on February 17th (Ex. I-Z(10) through 


(14)). 
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Fifth, on February 13th and again on the 17th, defendant 


Kleinwort Benson Ltd., the holder of certain debt secured by 
the First Mortgage on the refinery, claimed the appointment 
of the Interim Receiver and the appointment of a Receiver by: 
Atlantic Trading as a default under the First Metgage and 
appointed Clarkson as their Receiver. The Government of 
Newfoundland, as holder of the Second Mortgage did likewise. 

Sixth, on February 13, Clarkson appeared at the New 
York office of NRC and PRC with representatives of Messrs. 
Davis, Polk & Wardwell and Skadden, Arps, et al, whom they 
identified as being Clarkson's counsel (Ex. 2 & 4). The 
purpose of the visit was for Clarkson to become Receiver of 
the assets of NRC and PRC. 7 .% move was resisted by NRC 
and PRC on the grounds that Clarkson had no legal standing 
in New York. A voluntary arrangement was worked out between 
Clarkson and NRC and PRC dated February 17, 1976 (Ex. 2, 4, 
5(a)); this was negotiated on behalf of Clarkson by a lawyer 
from Messrs. Skadden, Arps et al (Ex. 4). 

Seventh, on February 20, Sumitomo illegally converted 
$900,000 of PRC's funds, all that was left in the account 
(Ex. 1-W(2)). 

Eighth, on the same day, February 20, 1976, Sanko 
Steamship Company Ltd., another Japanese company entered the 


picture. Sanko is the owner of three ships chartered to NRC 
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(not to PRC) on which Acaka was the broker and received an 
annual. fee (of $250,000. (as, broker’ (Ex. J-B(UL) & -(2)).: Sanko | 
is in some way connected with Sumitomo which, on December | 
| 
| 
| 


ll, 1975, required "PRC to pay Sanko $1.5 million which was 


claimed to be due from NRC to "complete an urgent Sanko 
matter.” (Bx. b=-T(4)). 
On February 17, 2976, Sanko Eiledsin Che U.S. District 


court, Southern’ District of.New York, a claim in Admiralty 
against NRC, PRC and four affiliated companies which had 

never had any dealings with Sanko whatsoever. On the same 
day, Sanko obtained from Judge Knapp an ex parte order to | 
show cause, together with a temporary restraining order, | 


tying up the bank accounts of all six companies. 


This part of the plan was designed to deprive all of the 


affiliated companies of funds with which to fight the 
concerted act to destroy the principal investment of the 
Shaheen companies. 

The Charter Parties contained a "forum selection" 


Clause similar to the one in the Agency Agreement, except 


that the irter Parties designated England as the forum for 


cr 


settlement of disputes and the Agency Agreement designated 


* 


| 
New York. | 
Judge Knapp, unlike the Newfoundland Court, properly | 


applied the law and found the forum selection clause controllin 
and dismissed Sanko's complaint. | | 
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One cog in the carefully constructed wheel designed to 
crush NRC and PRC had now slipped. 

The Sheheen companies began to fight back. 

An effort was made to file an affidavit in the Canadian 
action challenging the bona fides of defendant Morgan Stanley 
Co. Inc. The Court held that all evidence would have to be 
held up until the hearing on March 8, 1976, and accordingly 
the affidavit was withdrawn. 

NRC and PRC then commenced an action in the Federal 
Court on February 27, 1976, seeking damages against Ataka 
America, Ataka Japan, Atlantic Trading and Sumitomo, and 
seeking to enjoin their further participation in the Canadian 
bankruptcy proceedings (Ex. 1). 

Jurisdictional issues were raised and hearings were in 
progress (counsel for Ataka America and Atlantic Trading 


were examining the Vice President of NRC and PRC) when 


Atlantic Trading procured another ex parte order from Judge 


Miflin, this time enjoining NRC and PRC from proceeding 
further with the Federal Court action, and from taking any 
further action to interfere with the Canadian bankruptcy 
proceeding. 

NRC and PRC then took a voluntary dismissal of the 


action under FRCP 41, without prejudice. 
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Thereafter, on the next day, the parent company of NRC 


and PRC commenced this action as a derivative stockholders 


action under BCL § 626, by an order to show cause for a 


temporary restraining injunction with a temporary restrain- 
ing order signed by Judge Gellinoff, restraining defendants 
from proceeding further with the Canadian bankruptcy. 

Thereafter, after what would not pass for a hearing in 
the United States, Judge Miflin, on March 12, 1976, acting 
contrary to the provisions of his Bankruptcy Laws, purported 
to gavel NRC and PRC into bankruptcy and, again in violation 
of his own laws, purported to name Clarkson as Trustee. 

This Court is familiar with the subsequent proceedings 


by reason of the documents which have been filed herein. 


Respectfully submitted, 
MANNING, CAREY & REDMOND 
Attorneys for Plaintiffs 
122 East 42nd Street 

New York, New York 10017 
(212) 867-1040 


Richard deY. Manning 
Of Counsel 
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corporation organized aad existing unc 1c laws of Nuwlounailend, 
Canada, having its principal place of business otf 85 Clizabeta Strect, 
St. John's, Newfouncland, (hereinafter referred to as NRC) 
ATAKA AMERICA, INC. a corporation organized 

the laws of the State of New York, United States of America, having 


its principal place of business at 653 Third Avenue, New York, New 


to as ACAM); 


— 
te 
ane 
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WHEREAS, NRC is the duly authorized oc 
refinery at Come-By-Chance, Newfoundland, fhere 
ag PLANT), whichis in the process of being ‘constructec 
BUILDING COMPANY LIMITED (hereinafter referred to as PR 
BUILDING) and PROVINCIAL REFINING COMPANY LIMITED (herainehtier 


seferred to as PROVINCIAL REFINING), both having principal places 


wader the Companiss Act, Chapter 168 of the Revised Statutes of 
Newfoundland as amenicd and 5 been registered at 
of the Council Confcderation Building, St. Joha's, Newfoundland. 
WHEREAS, ACAM is engaged primarily in the business of 
jraporting end exporting all typce of commodities and also acts as 
manufacturers agents aac = tatives, acd; 
WHEREAS, NRC desires to engesge the services of ACAM ia 
importing the erude oll which NAC has conizvacted with BP TRADING 


LBAITED of Loadeona (hercinatter referred to acs OPT), 
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and/or any cthey supplier, aad; 

WHEREAS, ACAM 
arent in the purchase of the crude oll thus 
and/or any other supplier, accozscing to contracted price ang 
agent to the Proviacial Xefining accorciag to the avrancemests 
petween Provincial Refining and Ni 

NOW Ti 
recitals and covznaats of the parties hercia contained aad otacr 
and valuable consideratiea, reccipt of which is hereby seknowledred, 
the parties hereto mutucliy agree 25 follows: ‘ 

, i) NRC hereby appoincs ACAI. as its exclusive purchase 

and sales agent for ALL THE CRUDE OL contracted by NRG with 
on 


its cupplicrs to scll to Provincial tefinin 


3 
hercinafter sct forth, ACAM hereby accepts such appointment and 
shall act as an onclusive purchase and sales agent ia accordance with 
the terme and conditions set forth. 


il) Terms of Parchase and Salcs: 


a) All perchases by NAC and sales to Proviscial 
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Refining will be executed vy ACAD in accordance with the prices 
and terms flied or confirmed by and between NRC od BOT, and/or 


any other supplier (including the fernishing by A.CAM of ony required 


SS re 


letters of credit os similar guarantees ) except tact Proviacisl 


Refining shell establish a stand-vy credit of TARED MILLION U.S. 


‘DOLLARS (US55, 000, 000) raningaiaed unused for the life of this 


agreement with a bank designated by ACAM aad for the benefit of 


ACA under the tesrns of which such bank shail have the obligation to 


-2- BEST COPY AVAILABLE 
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wal. Ja case ACAM ic forced to dra 


éilure of Provincial Refining to pa: 
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gainst invoice presented by ACAM, Provincial Refining ehalli 


THREE MILLION U.S. (USS3, 000,600) and also pay ACA for an 


ke. 
aay 


os 


ilicrence between the stand-by cre wat Zo tivebice araount 
and cuarges due at such time. 

Sailure t> pay ACAM for any dificrence between the 
credit amount and the invoice amount and/or to replenish the stand-by 
erecit withia ten (10 business days shall constitutes a default under the 


Dofault Clause aoted herein. 


On the expiration of every Eichteen (18) moath period after th 


first shipmient such stand-by credit shail be increased to an amount 
equal to the average of the cost of th shipments of the last three 
(3); months. 


b) Al prices shall be FOD loading port or ports so designated 
in the crude cil contract, 

c) Tithe shall vest to NRC when the crude off passes the 
ieee connecting Cupplier'a pipeline or Gclivery hose with the 
vesscl'e intake pipe, at which point supplier's responsibility chall cce2cée, 
ane NRC shall assume all risk of loss and dama 
Provincial Refining which be at the ship's flange at the wharf at Come- 
By -Cliance. 

0 DMT ane/or aay other supplier shall be mags by 


ACAI out of the account referre in ¢) below as agent oaly 
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to ACAM's ciserction as to the amount and terms of adva 


The intention of ACAM is to enable N to Overcome 
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exipiration o! ten (10) years or until any outstandi 
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Legal Documentation Requested of Ataka on January 5, 1976 . 
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Complete set of Bills of Exchange drawn on PRC end accepted by them evidencing 


roughly $230 million of debt to Ataka to finance crude oil purchases. tt 
(PRIO2QITY ITEM) CELA ME foyy, 


od 


0 Gao sheey 


Complete set of Application for a of Credit in fe vor of BP Trading fron 


4a - 2 DP ae hy & 
Ateke to its banks. * -Ge sremyra by 4 me _* 


(PRIORITY ITEM) - ' ; tae Ais 7 air 
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Documents evidencing the conveyance of the xrefinexy from PBC to PRC. 


The First and Second NRC Agreements for the loans of $15 atitton ané@ $10 eitinen 


respectively by NRC Ltd. (USA) to PRC. (We have Notes for Fs eon ais $7. 
“million, but no agreements.) es 
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PRC’s “take or pay” contracts for 60% of the production of ‘tie refinery (see: 
Sterling Agreenent, Sect. 3) and any waiver. of requirement — sane. 


Commitment of the Government ‘of Newfoundland to purchase a minimun of as 000 
bbl /day from PRC tone Pee Agreement, Sect. ne . 


Opinions of counsel called for by Stexting Agreéerent ana By. First and Second 
Eurodollar Agreements. : 


~ 
* 


Documents evidenciin the loan to PRC by FNC in banwades 1975, secured to the 
extent of the inventory ($18.3 million) under the First iaiiietiotie 
=). oe : thst O 
Viability study called for by Sterling Agreement. eins : ao ton 
Mg \ | c. r dota , 
Yearly estimates of receipts and expenditures and capital budgets: ‘of the ; 


¢ 


-xefinery prepared by NRC, as called for in Sect. 3 oF the: i gloria Agreement 


Unaudited quarterly financial statements of. the refinery prepared by oe 
‘ (also required by Sect. 3 of Management Agreement) . 


. 


‘Letter Amendment of October 10, 1975 to the Managenent Agreement. 


BP Trading Bills of Exchange drawn on Ataka's Bank. 


Ghali ee ny 
‘ F 


any letter amendment (in addition to 3 we have) to Crude Agreecent which 
provides for putting Atakea on = of Lading. 


. 
e . 


Cruce oil sales contract between PRC and WRC referred to in NRC- 


Ataka Agency 
Agxreenent. : : 
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-(16) Letter relating to insurance referred to in letter amendment to Crude 
; etroleua Sale Agreement. , 


ra 


ny papers or correspondence on charte ddit ion to 7 we have 
(including cargo carriers), or concernir ny charters 


* Z_ipayond 3 Addenda to TARFALA Charter and 1 pitted to “Lox cDON PRIDE Charter 


(18). ay material relating to ‘Canadian export control regulations. 


$12 million Subordivated Debenture between NF 2c and PR m 
Regplan pon Wpitnn fips 


a 
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UNITED STATES DISTRICT Coun! 
SOUTHERN DISTRICT OF NEW YORK 


NEWEOUNDELAND REFINING COMPA 
LIMITED, and PROVINCIAL REI 


COMPANY 


-against- 


ATAKA AMERICA, INC., ATAI 


LTD., ATLANTIC TRADING (DELAWARE: 
CORP., and THE SUMITOMO BANK, 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


Robert 7}. Walsh, being duly sworn, deposes and says: 
1. Iam Gencral Counsel to plaintiffs. 
2. On February 13, 1976, I was told that representatives 
of Clarkson & Company Limited, the newly appointed Intcrim Receivers 
of plaintiffs assets, were in the office at 90 Park Avenue and I and 
Mr. Manning, special counsel to plaintiffs, went into the meeting. 
At the meeting Messrs. MeColloch and Quinn from Clarkson arrived 
and were accompanicd hy Joseph Flom, Esq. and another attorney of 
Skadden, Arps and John McAltee, ‘r., Esq. and another attorncy of 


Messrs. Davis, Polk and Wardwell, both of whom identified themselves 


as counsel to the Interim Receiver. They were met by Mr. Manning 


and mec, and when Clarksons requested the books and records of the 


plaintiffs and access to the bank accounts of plaintiffs, L informed them 
that plaintiffs did not recognize any extraterritorial cffect of the 
Newfoundland Court, and consequentiy we were not prepared to acceed 


to the demand of the Interim Receiver. 
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Later on February 13, 1976 Messrs. 


returned to 90 Park: Avenue and again requested the Looks 


they were permitted lo review the stock record bouk:. 


minules of plaintiff: 


On February 17, 1976, the next wor cing day, 


and Fisher of Clarkson arrived at 90 Part: Avenuc, wee 


COM pi: 


aMr. Koegler and another attorncy from Shadde: 
& ? 


them together with Mr. Furmark. After consideral? 


which Mr. Koegler played an active role, plaintiff 


at a voluntary arrangement whereby Clarkson would car ry oul, 


limited degree, the assignment it reccived from the court, 


of the apyrcement (Exhibit JJ to Furimark's 
Qo ‘ 


this date) was drafted by Mr. 


ncegolialion, a final agreernent was written and exec: 


Furmark's s pplemental affidavit of this 


discussion Mr. Kocgler stated that his firin had, in connec 


mater, represented Morgan Stanley and Atlantic Trading 


ented the Interim Recciver and that his firma was in the proce 


to "sort out" their relatiouships. 


De: 


a hede TE 


St, 
K ube Pork 


, 


Sworn to before me this 
Ist day of March, 1976 


MAURIE fcr ATLA 
‘TARY PUBLIC, Gris dbo Yaak 
Pla. 41-7003560 
Quilted in Cun Ducenry 
ftifteaty jiled in Meey", -“« County 
sriniasion Expire t one 


oy ancat 
ane 


MeColloch and Quinn 


record; : 


end ¢ Ocporate 


and Clarkson arrived 


to a 


initial drift 
lerneutal affidavit of 


after further discussion and 


tion with thi; 


and now rcpres 


& Of trying 
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Atl a Special ‘vorm, Part Ly, Of 
the Supreme Court ot the State 
Of Now York, held in and for 
the County of Wew LOEK, ae the 
Courthouse at 60 Centre stroce. 
in the Borough of Manhattan, 
City and State of N 

On tne 24th day of March 1976. 


HON. ANDREW R. TYLER, 
Justice 


SNR HOLDINGS, INC., as sole ship aren 
NEWFOUNDLAND REFINING COMPANY LIMI 
PROVINCIAL REFINING COMPANY LIMITED; and : ORDER TO SHOW 
SHAHEEN NATURAL RESOURCES COMPANY, NC., CAUSE WITH 
: TEMPORARY 
Plaintiffs, RESTRAINING ORDER 


~against- 
Index No. 03959/76 

ATAKAR. AMERICA, INC., ATAKA ‘& CO. , Liab. , 

ATLANTIC TRADING (DELAWARE) CORP.,, THE 

SUMITOMO BANK, LTD., MORGAN, STANLEY 6& 

CO. , INC.; CLARKSON & CO. LIMITED, CLARKSON 

GORDON & CO., KLEINWORT BENSON LIMITED and 

THE GOVERNMENT OF THE PROVINCE OF NEW- 

FOUNDLAND AND LABRADOR, 


Defendants. 


Upon reading and filing the affidavit of Richard dey. 
Manning, sworn to on the 24th day of March 1976, the exhibits 
annexed thereto, the summons and amended verified complaint 
herein, and all other papers previously filed herein, it is 

ORDERED that the defendant, Clarkson & Co. Limited, 
Or its attorneys, show cause before this Court at a Special 


Term, Part I thereof, to be held in and for the County of 


BEST COPY AVAILABLE 


A 


6 
f 


é — 
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New York, dat the Courthouse at: 66 Centre Streeter -oin the 


Borough of Manhattan, City and State of Now York, On the 


ae nt ; } 
26 day of March 1976, at 9:30 e'clock in the forenoon, 


or as soon thereafter as counsel can be heard, why an order 


should not be made: 


l. Staying said, defendant, its agents, 


attorneys 


and employees from taking any further action in the State 
f£ New York or interfering in any way with the business or 


assets of NRC or PRC, or their officers, located in the 


| 


State of New York, (a) pursuant to the purported appointment 


~Of said defendant as Trustee in Bankruptcy by Order dated 
March 12, 1976 of the Provincial Court of Newfoundland; or 

(b) pursuant to the purported authority granted said defendant 
| as Receiver under the First Mortgage on the PRC refinery at 


Come By Chance, Newfoundland, the Second Mortgage on the 


said refinery and under the First, Second and Third Debentures 
issued by PRC, until such time as said defendant's authority 
to act in such capacity is established by a court of competent 
jurisdiction in the State of New York, or in the alternative, 
2. Vacating the stay granted by this Court with 
respect to the determination of the motions by the plaintiff 


for partial summary judgment against the defendant, ‘the Sumitomo 


Bank, Ltd., and against the defendants, Ataka America, Inc. and 


Btaka 6 Co., Gtd., and it is Eurther 
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ORDERED, that pending the hearing and determination 
of this motion, said defendant, its agents, attorneys and 
employees be, and hereby are, enjoined and restrained 


ry 


from 
taking any further action in the State of New York or inter= 
fering in any way with the business or assets of NRC or PRC 
or their officers, located, in the State of New YOrk, (a) “pur- 
suant to the purported appointment of said defendant as Trustee 
in Bankruptcy by Order dated Mareh 12: 2976 of the Provincial 
Court of Newfoundland; or (b) pursuant to the purported 
authority granted said defendant as Receiver under the First 
“ Mortgage on the PRC refinery at Come By Chance, Newfoundland, 
the Second Mortgage on the said refinery and under the First, 
Second and Third Debentures issued by PRC; and it Ls further 

6 


ORDERED, that service of a copy of this order, 


together with the papers upon which it is based, on or 


aia 
before | Pf). o'clock P.M. on the 2) @ay of March 1976, 


be deemed sufficient service. 
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a 

} 

\ 
| SUPREME COURT Or “NE Sr oe NEW YORK 
| COUNTY OF NEW YORK 


‘ 
Li slice aaa nica aw sapien ay RU NS ARE ee ee mA 
| “a 


SNR HOLDINGS, INC. as sole, Skockholde 
of NEWFOUNDLAND REFINING COMPANY LIMITED & 
PROVINCIAL REFINING COMPANY LIMITED; and 
SHAHEEN NATURAL RESOURCES COMPANY, I1NC., 


r 
bth 


against . Index No. 03959/76 


ATAKA AMERICA, INC., ATAKA. & CO. LTO., 
ATLANTIC TRADING (DELAWARE) CORP., THE 
SUMITOMO BANK LTD., MORGAN STANLEY & CO. 
INC., CLARKSON & CO. LIMITED, CLARKSON, : 
GORDON & CO., KLEINWORT BENSON LIMITED 

and THE GOVERNMENT OF THE PROVINCE OF 
NEWFOUNDLAND AND LABRADOR, 


| PL AMTEVEES', 


Defendants. 


STATE OF NEW YORK ) 
)ss. 
COUNTY OF NEW YORK ) 


RICHARD deY. MANNING, being duly sworn, deposes and 
says: 

(1) ZT have acted as attorney in this matter, and I am 
familiar with the matters dealt with herein. 

(2) On March 18, 1976, the Clarkson & Company Limited 
("Clarkson"), a defendant herein, moved this Court by means 
of ar cx parte order to show cause for the following relict: 

"_..why an order should not be made pursuant 
to Rule 1017 of the Civil Practice Law and 


Rules substituting the Clarkson Company Limited, 
as trustee in bankruptcy for Provincial Refining 


il ° 
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Company Limited aml Newfoundland Refining 
Limited as the plaintiff in this action 
and staying all proceedings in this action 
pending determination of this motion and 
for such other and further relicf as may 
be necessary to preserve the 

state of Provincial Refi 

Limited and Newfoundland 

Limited and to ensurc 

tration of the bankruptcy procecdings p 
sently pending before the Supreme Court 
the Province of Newfoundland and for su 
other and further relief as to this Cou 
may seem just and proper." 


as i 


(3) At the hearing on March 19, 1976, on the motion 
Clarkson this Court stayed the proceedings herein pending 
decision by the Court on Clarkson's motion. 


. 


“ i} On March 23, 1976, Clarkson instituted an action 


in the Federal Court, again by ex parte order to show cause 


seeking injunctive relief against certain named individuals, 
all of whom are officers of the defendant corporations or 
officers of NRC and PRC, seeking the following relief: 


"]. Enjoining defendants and their agents, 
servants, employees and attorncys, and other 
persons in active participation with them who 
receive actual notice of the Order, from de- 
stroying, altering, Sce.ceting or removing 

any books or records Of NRC or PRC; 

"2. Requiring defendants and their agents, 
servants, employees and attorneys, and other 
persons in active participation with them who 
receive actual notice of the Order, to de- 
liver immediately into the possession and 
control of plaintiff, The Clarkson Company 
Limited, as Trustee in Bankruptcy, and its 
agents ("Clarkson"), all books and records 

of NRC and PRC; 


| 


| : 
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"En joining delLend sats and their agents, 
servants, employecs and attorneys, and 
other persons in active participation with 
eran who receive actual notice of tre 
Order, from disposing, Aisbursing, 
ing or removing any property Of’ SERC 
" 


4 te si) Sa artee” | Wee ae + vy _ ma ; cae ® 
4. Requiring defendants ana their agents, 


servants, employees and attorneys id 
persons in active participation 
receive actual notice of the Orvrdacr, 
liver into the possession ana control 
Clarkson all property of NRC and PRC; 
Te =< 


5. For such other and further relict 
the Court may seem just and proper.” 


(S) 
entered the following order: 


eC) Are restrained from transferring any of 
4 


. the books and records £ NRC and PRC from 


their present location and from destroying, 
altering or secreting any of the books and 
records of NRC and PRC; 
(2) Bee directed to give Clarkson immediate 
and continuing access to the books and re- 
cords of NRC and PRC with the right to in 
ventory, examine and copy; and 
*(3) Are restrained from disbursing, removing 
or secreting any other property of NRC or 
PRC in their custody or control." 

(6) It would appear that the relief sought in the 
Federal Court overlaps to a large extent, the relief which 
has been requested of this Court. 

(7) This Court is aware of the appointment of another 
Trustee, Coopers, Lybrand Limited ("Coopers"), by the Official 
Receiver under the Bankruptcy Act of Canada, prior to the 
appointment of Clarkson by the Provincial judge. The Court 


is also aware of the discrepancy between the requirements of 


the Canadian Bankruptcy Act and the order of Judge Mifflin 


es Sa ta, Exhibit I ae 


the Canadian Courts to sort out tho “case of the two Trustee 


n 


Stay of Clarkson 


| | 
| of March 12, 1976. Attache’ ‘erctlo as Pyne c CA) ors: a 

| letter from Coopers cxplaining what steps are being taken in 

" 

| 

\ 

\ 


(8) Under the principle that "he who sceks squity must 


| 

| grant equity", it would seem only proper that this Court 

| should grant a stay against. Clarkson from taking any further 
action in the State of New York or interfering in any way 


with the business or asscts of NRC or PRC or their officers, 


located in the State of New ¥Y 


(@) 


rk, (a) pursuant to the purported 
appointment of Clarkson as Trustee in Bankruptcy by Order 
“dated March 12, 1976, of the Provincial Court of Newfoundland; 
or (b) pursuant to the purported authority granted Clarkson as 
Receiver under the First Mortgage on the PRC refinery at 


Come By Chancc, Newfoundland, the Second Mortgage on tne said 


issued by PRC until such time as Clarkson's authority to act 
in such capacity is established by a Court of competent 


jurisdiction in the State of New York. 


| 

| 

| 

| refinery and under the First, Second and Third Debentures 

: 

| The reason such stay is sought is that (a) until Clarkson 
| has established its authority by Court order it has no 

| 

' authority to act in New York. The Canadian Bankruptcy Laws 
do not spill, "willy nilly", across the U.S. border (sce 


| 
| 
: cases cited in my Memorandum of Law dated March 19, 1976); and 


(b) following Clarkson's obtaining of the cx parte order from 
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Pederal Court referred to above, Le has) 


by late evening telephone calls and other annoyances under 
the guise of trying to serve such persons with the 


Order. Clarkson well knows wh 


| 
| 
| 


as it has been occupying the same offices with them since 
February 17, 1976. 
It is not believed that such an Order of this Court 


| 
| would in any way conflict with the Order of the Federa 


1 
Court. 
Is. (9) This dual and somewhat inexplicable action of 


Clarkson raises certain intriguing legal questions. What 
happens if this Court holds Clarkson is not the properly 
appointed Trustee in the Canadian proceedings, and the 
Federal Court holds that they are the proper Trustee or vice 


versa? 


(10) A far more serious question will be presented if 
Clarkson is granted the relief it seeks in this ‘ict dies and 
the Canadian Courts subsequently stay or vacate the order of 

| Judge Mifflin appointing Clarkson. Who is to be responsible 


for the possible mishandling of this case in the meantime ? 


In spite of Mr. LBarist's faith in the judgment of White & Casc, 


I do not share it. It would appear that a bond of at 
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least $50 million should be required to protect SNR Holdings, 


Inc. against Clarkson as Trustee deciding to drop the case 


against Clarkson, as defendant co-conspirator, and 


the other co-conspirators who cause 


(133 Tae foregoing examples are mentioned merely to 


4 


point out the absurdity of the application presently before 


this Court for substitution of Clarkson as a plaintiff in 
this action. 

(12) It would appear that this case, a derivative 
. stockholders suit, is no different from other actions 
where two or more conflicting derivative or other suits 
are filed with respect to the same corporation (see €-G-, 

In. Re. Elias, 29 A.D. ena 118, 206 N.¥.S. 2d 371) (2nd 
Dept., 1967)). The Court cannot accept the course of action 
proposed for the corporation by either one until all are 
heard. Under such circumstances, Clarkson would not bear 
the heavy burden of sitting alone in judgement on its own 
misdeeds, and those of its co-conspirators. 

(13) Plaintiff has no objection whatsoever to Clarkson 
being in this case ~~ they are already in it as a co-defendant 
-- their views on all of the subjects herein would be welcomed, 
including their supplying information as to how they knew in 


advance that Judge Mifflin was going to appoint them Trustees 
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in Bankruptcy on March 12, 1976. It appears that in such 
Capacity, Clarkson closed NRC's Ottawa office before Judge 
Mifflin had entered his decision in St ‘ 


st. John's, Newfoundland 
(ESP perhaps?). 
problem presented by the Motion 
Ot make clear what it wants this Court 
The section of the CPLR cited in Support of the 
motion, §1017, deals with the situation where a Receiver has 
been appointed for a Party to a pending action (incidentally 


a Receiver appointed by a New York Court); under such cir- 


“cumstances the Court will hear an application to substitute 


the Receiver for the party to the action. NRC and PRC are not, 
Strictly speaking, parties to this action. The action was 
brought by SNR Holding, Inc., a U.S. corporation, over whom 
the Canadian Courts have no jurisdiction whatsoever. Certainly 
there is no authority of which I am aware permitting substitution 
of a foreign Receiver for a U.S. corporation who is a party to 
the action under the circumstances of this case. ‘Counsel 
for Clarkson has cited none. 

Vacation to Stay Re Motions for Summary Judgment 

(15) Tarning to the more immediate problem of the 
stay requested by Clarkson and granted by the Court, the 


motions for summary judgment against The Sumitomo Bank, Ltd. 
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("Sumitomo") and Ataka. ‘These motions were made in an 
effort to enhance “he estate of the debtors, an estate which 
Clarkson claims to be interested in protecting. possible 
harm could come from having the Court proceed on 
motions? 

(16) On the merits of the Sumitomo 
judgment, it appears beyond question that Sumitomo fraudulentl 
took $3.5 million from PRC's bank account and has no defense 
whatsoever to such action. the bank took 
claim of setoff -- it thus has the burden of proving such 
_action to have been proper. Sumitomo has offered nothing to 
"Sekt ty its action. The bill of exchange it belatedly 
produced in this Court,allegedly received by assignment from 
Atlantic Trading, was past due, it was payable July 29, 
1975 -- so Sumitomo cannot claim to be a holder in due 
course. Consequently the "“setoff£" is not permitted as there 
exists a valid defense to Sumitomo's claim as assignee of 


this bill of exchange: that is, the bill of exchange 


was transferred as part of a conspiracy to violate Section 


—— 


489 


£ the Judiciary Law and conseguently cannot be enforced 


| in New York. 


| (17) The more salient point is, however, that Sumitomo 


| is guilty of an obvious fraud on this Court by producing the 


bill of exchange which it claims it used for the purpose of 
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the “setofE£” in qucstion. ‘this bill of exchange is a “red 


herring" of the worst sort. to high heaven of 


fraud. Mere reference to the bank statement of PRC, which 
was prepared and delivered to PRC by Sumitomo, 


belies tne 


claim of Sumitomo that it used the bill of exchange 


e for 
purposes of “setoff". The bank statement which is the 
instrument fo. the payment of money on which the surmary 
judgment is based, clearly states as follows: 


"2/13/76 Partial Repayment Loan 1204 [$]2,637,926.85” 


"2/20/76 Part Loan Repay # 1205 ($] 905,739.52" 


‘A bill of exchange is not a loan; neither one of the above 


numbers 1204 or 1205 appears anywhere on the bill of exchange 

produced for the Court (but not the plaintiffs) by Sumitomo. 
(18) The plain fact is, the money was fraudulently 

taken by Sumitomo, more accurately,stolen by Sumitomo, to 

pay a loan due to some other borrower from that bank, most 

likely Ataka to whom PRC owed not one red cent by Ataka's 

own admission. It had assigned all of its claims against 

PRC to Atlantic Trading (Delaware) Corp. ("Atlantic Trading"). 
(19) When Sumitomo was caught with its "hand in the 

till", like most malfactors it tried to cover up its actions 

apparently by hurriedly having Atlantic Trading do a nunc pro 


tunc assignment of the bill of exchange. THE COURT'S ATTENTION 


Exhibit I 
IS CALLED YO YHE FACT THAT UO DATES APPEAK ON THE ENDORSE= 
MENTS ON THE BILL OF EXCHANGE FROM ATLANTIC TRADING TO 
SUMITOMO. ‘This fast “shuffling” of the bill of exchang 
appears to be nothing m » than a Japanese version of the 
old shell game, but unanswered: 


Which borrower was under the shells marked #1204 and #1205? 


(20) Sumitomo, with the active assitance of Clarkson 


(its alleged co-conspirator) in getting a stay of the motion 

is successfully stalling a hearing on this motion for summary 
judgment, and is fighting with everything it has to avoid 
disclosure »f the damning fact that it applied the funds of 
PRC to pay «a loan by some borrower to whom PRC owes not a 
penny. It is certainly obvious that if Clarkson is allowed 

to come into this matter and have any control of it whatsoever, 
they will hardly "bite the hand" that appointed them and 

force disclosure of an act which will be so damning to 
Sumitomo (which is behind this whole operation). 

(21) Under Section 626 of the BCL, if a summary judgment 
is granted, as to which there is little doubt, the funds so 
recovered must be accounted for under the supervision of 
this Court and are to be available first to New York creditors, 
before any distribution in Canada. It has long been held 
that foreign bankruptcy orders do not affect assets located 
in the United States (see my Memorandum of Law dated 


March 21, 1976). 
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(22) The same miyht be said about the summary judgment 
motion against Ataka. Why does Clarkson want this motion 
Stayed when it must be granted, : rast part, on the basis 
of admissions by Ataké 


he 


Mr. Kobayashi, Ataka 
from PRC to which it The affidavit goes 
to great lengths to explain ‘that the debentures on which the 
payment was made were all assigned on January 30, 1976. 


No explanation whatsoever is offered in defense as to the $1.5 


million which was fraudulently accepted by Ataka on Februar 


~ 


-1976, one week after it had made an assignment of a 


remaining claims it had against PRC to Atlantic Trading. 


by 
Ataka's own admission it owes PRC $1.5 million, which should 
be paid over immediately. Does it appear that Clarkson is 
really acting in the hest interests of the debtors in pre- 
venting this money, which is clearly owed, being paid over? 
(23) Mr. Baris stated to the Court as follows: 

“Now I want control of this lawsuit 

for one reason, and one reason only. 

If there is a meritorious claim, then 

by God White & Case does not need in- 

Structions from Mr. Manning as to what 

to Go with it.” 
While I do not blame Mr. Barist for not wanting someone to 


look over his shoulder while he makes his decision as both 


plaintiff and defendant in this case, I do not believe 


Exhibit I 


oo Wate) York 


that tho Stale: Couces a We rinit 


pe 


| luxury. It is somewhat difficult to imagine 

{ 

| from White & Case, as counsel to Clarkson, as 

| subjecting the President or other officers of 
1 
| co-conspirator defendant, to a scathing cross 
rf 
| and securing admissions of their guilt and wr 
\| 
| 
1 
| 

| a a 

| Sworn to before me 

| this i th day of (Maren), 1976. 

Ae oa « 

| ee 

| Notary Public 

| — MEUCAIE NM. MALOS ~ 

Notary MULAc, Veeie et lewd Yora 
Pith. Sart dae te 
Quaitied i teed rea Coury, 
Comission bxunes wiz(Ci oJ, 1/8/ 

| 

“t2° 
. 
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CCRT Te 


& tybrand Limited is a licensed trustee under 
Kfuptey Act of Canada. 


yay 


bart a 


for & bankxuptcy order was filed i 
rt of Newfoundland on 13 Pebruary 


ulted in a bankruptcy order dated 12 


t We were named as the truutea 
in that proposal. The Hanacuptey Act of Canoda 
Proviccs that upon tha filing of a proposal all 
prececdings are stayad. 
that this pr 


It is the opinion 
jurisdiction to 
face of the proposal. 


Of our counsel that there was no 


ete 


make the bankruptcy coxrdexr in the 


We Nave commenced procogdings in the Supreineg Court 

of Newfoundland to have the hankruptcy order ruscinded 
and for directions with respect to the Further conduct 
Of the proposal, Furthermore, an appeal has been 
daunchead by the debtor companies against the bankruptcy 
Order and an avplication to stay. its operation has been 
made, which will be detor:inad shortly. 


Pending resolution of the issues Outstanding in Canada 
We are advised by counsel that we should not attempt 


to interveno in proceedings in the State of New York. 


Yours very truly, 


Robert UH. Bruca. 
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MEMORANDUM OF LAW (MANNING, CAREY & REDMOND) _ 797 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


and 


| 
| 
| PROVINCIAL REFINING COMPANY LIMITED : 
{ 
| NEWFOUNDLAND REFINING COMPANY LIMITED 

! 


in Bankruptcy, appointed by the Supreme : 
Court of the Province of Newfoundland, of 

the property of Newfoundland Refining 

Company Limited and Provincial Refining : 
Company Limited, 


76; Civ. 1373 


| 
| Bankrupts. 
THE CLARKSON COMPANY LIMITED, as Trustee 
Plaintiff, 
against 
JOHN M. SHAHEEN, ROY M. FURMARK, : 
ALBIN W. SMITH, PHILIP GANDERT, PETER 
L. CARAS, PAUL W. RISHFPLL, WILLIAM J. : 
SHERIDAN, and JOHN DOE, 
| Defendants. : 
f 


MEMORANDUM OF LAW 


This action (herein the "Federal Action") was instituted 
by plaintiff on March 23, 1976, against the individual de- 
fendants, all cfficers and/or directors of Newfoundland 
Refining Company Limited ("NRC") or Provincial Refining Company 


Limited ("PRC") by an ex parte Order to Show Cause and Temporary 


i 
re 


Memorandum of Law 


Restraining Order. The Temporary Restraining Order was im- 
properly entered in violation of FRCP 65 for the reasons stated 
in the affidavit herein of Richard deY. Manning sworn to on 
March 25, 1976. 

Prior to the institution of this action, plaintiff, 
already a defendant in a derivative stockholders action brought 
on behalf of NRC and P&C in the Supreme Court, New York County 
(SNR Holdings, Inc. et al v. Ataka America, Inc. et al, 

Docket 063959/76) (herein the “State Action"), made application 


by ex parte Order to Show Cause dated March 18, 1976 to 


‘the Court, to be substituted for the plaintiff on the grounds that | 


it was the Trustee in bankruptcy for NRC and PRC. A copy of 
the Amended Verified Complaint in the State Action is attached 
as Exhibit A and the Motion papers of plaintiff therein are 
attached as Exhibit B. 

The question in the State Action is whether Clarkson 
is the proper party to control a res in New York -- i.e., 
the lawsuit brought to protect the rights of NRC and PRC. 

The question in the Federal Court action is whether 
Clarkson should have control and poencketon of the tangible 
and intangible assets of NRC and PRC. including the very 
books and records on which the State Action is based. 

Thus, the question in each action involves control of 


assets and books and records of NRC and PRC located in the 


| 
| 
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State of New York -- 4 pure question of State law and, in 
essence, a question of in rem jurisdiction. 
In the State Action, Clarkson seeks an order substituting 
itself as plaintiff in the case in which SNR Holdings, Inc. 
is plaintiff, on behalf of NRC and PRC, and Clarkson is a 
co-defendant: 
" ..and for such other and further relief as may 


be necessary to preserve the assets of the estate 
of Provincial Refining Company Limited and 


Newfoundland Refining Company Limited...." 
(Emphasis added) 


In the Federal Action, Clarkson seeks an order against 
the New York directors and officers of NRC and PRC: 


Enjoining the defendants from "...destroying, 
altering, secreting or removing any books 

or records of NRC or PRC" or "...disposing, 
disbursing, secreting or reméving any pro- 
perty of NRC and PRC.” 


Requiring the defendants to deliver to Clarkson 
" ~.all books and records of NRC and Pic...” 
and "...all property of NRC and PRC." 


Thus, the State Action asked for relief necessary to 


“preserve the assets" of NRC and PRC, and the Pederai action 


requests that such assets be preserved from destruction and 
turned over to Clarkson. 

Also, the same books and records on which the State 
Action is based are demanded in the Federal action. 

The "virtually mechanical" rule concerning in rem or 
quasi in rem actions pending in the State and Federal Courts 


has been stated thus: 
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“Where federal action and a parallel state 
action involving the same controversy are 
both proceedings in rem or quasi in rem, so 
that the granting of effective relief requires 
possession or control of the res, the court 
which first assumes jurisdiction acquires 
exclusive jurisdiction and deprives the other 
court of power to decide the case. Princess 


9 


Lida of Thurn and Taxis v. Thompson, 1939, 
365 U.S. 456..-.226 Industries Inc. v. 
Continental Oil Company, 478 F.2d 674, 677 
(Sth Cir. 1973) (Emphasis added) 
" ..[The State] court, whose jurisdiction first 
attached, retains jurisdiction over this matter 
to the exclusion of all other courts -- cer- 
tainly to the exclusion of the Federal District 
Court -- until its duty has been fully per- 
formed." Wilson v. Schnettler, 365 U.S. 381 
Reh den. 365 U.S. 890 (1961). 

The Court cited and followed Harkrader v. Wadley, 172 

U.S. 148 (1898) which held 


"this rule applies alike in both civil 
and criminal cases." (172 U.S. at 164) 


In this action, a pure question of New York State law 
is presented -- that is, does comity require recognition or 
a Newfoundland Trustee whose standing is challenged in 
Canada and in New York, and who has been named as a co- 
conspirator in a scheme which was designed to, and did, 
culminate in the bankruptcy proceedings against NRC and PRC? 


It is established that actions, orders, and appointments 


by foreign bankruptcy courts have no legal standing in the 


Courts of the United States or New York: 


nN 
cS 
p- 
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Foreign discharge in bankruptcy is no defense in 

a United States action or contract. McMillan v. McNeill, 17 
| U.S. 209 (1919), per Marshall, C.J. Phelps v. Borland, 103 
N.Y. 406 (1886). 


(b) Foreign appointment of a Receiver, Trustee, or 


other similar functionary gives him no legal standing in New 
York. What standing may be granted, is by way of comity 

only. Oakey v. Bennett, $2 U.6. 33 (1051): in xe Waite, 389 
N.Y. 433 (1885); Vladikavkazsky Ry. Co. v. New York Trust Co. 


263 N.Y. 369 (1934); Koninklijke Lederfabriek "O" v. Chase 
_Nat. Bank, 30 N.Y¥.S. 2d 518 (lst Dept. 1941). 


(2) Canadian bankruptcy orders and other judgments are 
not per se entitled to comity. Bank of Buffalo v. Vesterfelt, 
232 N.¥.\S. 24 783 (Co. Ct. Erie Co. 1962). 


The case appears to fall squarely within the decision 


ee en ee LL 


of Railroad’ Commission v. Pullman, 312 U.S. 496 (1941), 
which held that a federal court should require unsettled 
questions of state law to be determined by state courts 


wherever possible. Justice Frankfurther expressed the Court's 


view as follows: 


“Had we (the Supreme Court] or they 

{the Circuit Court and District Court] 

no cho ce in the matter but to decide what 
is the law of the state, we should hesi- 
tate long before rejecting their forecast 
of Texas law. But no matter how seasoned 
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| 

» 

' | the judgment of the district court may be 
it cannot escape being a forecast rather 
than a determination. The last word. 

[on the state question] belongs neither 
| to us nor to the district court but to 
} the Supreme Court of Texas. In this situa- 
tion a federal court of equity | is asked “to 
decide an issue by making a tentative 
answer which may be displaced tomorrow 
| 
| 


by a state adjudication. The reign of law 


is hardly promoted by an unnecessary rul- 
ing if a federal court is thus supplanted 
by a controlling decision of a state 
court...." (312 U.S. at 499-500; emphasis 
added and citations omitted) 


The court remanded the case with directions to retain 
the case pending a determination of a proceeding to be 


-brought with reasonable promptness in the state court. 


eine 


The discretionary action in the foregoing case, was 


held to be compelling in City of Chicago v. Fieldcrest Dairies, 


316 U.S. 168 (1942), per Justice Douglas: 


| "In this case...discretion calls for 
| a remission of the parties to the state 
courts which alone can give a definitive 
answer to the major questicns posed. 
Plainly they constitute the more appro- 
priate forum for the trial of those 
i issues....we are here concerned with the 
| much larger issue as to the appropriate 
| relationship between federal and state 
authorities functioning as a harmonious 
whole. 
| "The desirability of the course which 
we have suggested is not embarrassed by 
any question as to whether ready re- 
course may be had to the state courts. 
The availability of the state tribunal 
is obvious, since a case involving sub- 
stantially identical issues and brought 
by respondent's parent corporation is 
pending in the state court." (316 U.S. at 
172-73) 
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See also, Meredith v. City of Winter Haven, 320 U.S. 
(1943): 


"It is the court's duty to do so [stay 

its proceedings], when a suit is pend- 

ing in the state courts, where the state 
questions can be conveniently and authori- 
tatively answered, at least where the par- 
ties to the federal court action are not 
strangers to the state action. City of 
Chicago v. Fieldcrest Dairies, 316 U.S. 
566 0565" 


Here the question of whether or not to grant comity to 


the Newfoundland Court's purported appointment of Clarkson as 


New York Courts; the question is presently before the New 
York Courts and this Court should stay or dismiss this action 


pending decision by the New York Courts. 


Respectfully submitted, 


MANNING, CAREY & REDMOND 
Attorneys for Defendants 
122 East 42nd Street 

New York, New York 10017 
(212) 867-1040 


Richard deY. Manning 
Of Counsel 


| 
i] 
| 
| 
| 
Trustee of NRC and PRC is a decision to be decided by the 
| 
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Suurvine Ciet of the State uf New Uark . 
Cumnty vf NPY YORK Index No. 095,9/1976 ~ 


ea Pheincltt designates 
SNR HOLDINGS, TNC. as sole stockholder of NEMOUImEANLL EIS YorK 
REFINING COMPANY LIMITED 2 PROVINCIAL REFINING COMPANY 
3 County as the place of trial 
LIMITED; and SHAHEEN NATURAL RESOURCES COMPANY, INC., eer ye 


The hasis of the venue Is Place of 


i nea residence of Plaintiff's 
saintilt S 


against 
ATAKA AMERICA, INC., ATAXA & CO., LTD., ATLANTIC ze 
TRADING (DELAWARE) CORP., THE SUMITOMO BANK, LTD., = MUTT 
MORGAN,STANLEY & CO., CLARKSON & CO. LIMITED, CLARK- si 
SON, GORDON & CO., KLEINWORT BENSON LIMITED and THE Plaintiff resides at — 
GOVERNMENT OF THE PROVINCE OF NEWFOUNDLAND AND ee es a 
LABRADOR, Nowe York, New York 10016 


Deterdart < | County of 


To the above named Defendant COUNTY OF NeW YORK 
Yur are hereby Siimioued to answer the complaint in this action and to serve 


a copy of your answer, or, if the complaint is not served with this summons, to serve a notice of 
appearance, on the Plaintiff's Attorney(s) within 20 days after the service of this summons, exclusive 
of the day of service (or within 30 days after the service is coinplete if this summons is not personally 
delivered to you within the State of New York); and in case of your failure to appear or answer, judg- 
ment will be taken against you hy default for the relief demanded + the complaint. 


Dated, 


’ ‘TAIT ae VON 
Defendant's address: MANNING, CAREY & REDMOND 
Attorney(s) for Plainti&fs 


SEE ATTACHED LIST Post Office Address 
122 East 42nd Street 
New York, New York 10017 
(212) 867-1040 
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Ataka America, Inc. Ataka & Co., Ltd. ; 
633 Third Avenue 6-1 Ohtemachi, 1-chome 
New York, New York 10016 Chiyoda-xu 
Tokyo, Japan 


oe wee ene: ee ee e+ cca meee Qn ae 


Atlantic Trading (Delaware) Corp. The Sumitomo Bank, Ltd. 
633 Third Avenue One World Trade Center 
New York, New York10016 New York, New York 


Morgan Stanley & Co., Inc. Clarkson & Co. Limited 
1251 Avenue of the Americas 90 Park Avenue 
New York, New York New York, New York 10016 


Clarkson, Gordon & Co. Kleinwort Benson Limited 
Toronto, Ontario 20 Fenchurch Street 
Canada London E.C. 3, England 


The Government of the Province of 
Newfoundland & Labrador 

Confederation Building 

St. John's, Newfoundland 
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‘' SUPREME COURT, STATE OF NEW YORK 
' COUNTY OF NEW YORK 


i! SNR HOLDINGS, INC. as sole stockholder of NEW- 
‘| FOUNDLAND REFINING COMPANY LIMITED & PRO- : 
(| VINCIAL REFINING COMPANY LIMITED; and 

' SHAHEEN NATURAL RESOURCES COMPANY, INC., 


nceeecen onan: = ait ae nt es aA nee Ce aE ee! 


Plaintiffs, $ 
~against- 
ATAKA AMERICA, INC., ATAKA & CO., LTD.,; AMENDED VERIFIED 
| ATLANTIC TRADING (DELAWARE) CORP., THE SUMI- | COMPLAINT 
CLARKSON & CO. LIMITED, CLARKSON, GORDON & ; Index No. 03959/7 


MENT OF THE PROVINCE OF NEWFOUNDLAND AND 


{ 
CO., KLEINWORT BENSON LIMITED and THE GOVERN- 
LABRABOR, 


it 

| 

{ 

TOMO BANK, LTD., MORGAN, STANLEY & CO., INC., 
! 

| Defendants. : 
H 

| 

| 


i! Plaintiffs, through their attorneys, Manning, Carey & 
Redmond, complaining of the defendants herein, allege as follows: 


l. This action is brought by SNR Holdings, Inc. ("SNR 


| 

Holdings"), a Delaware corporation, licensed to do business in 

| New York under BCL §626, as the present sole stockholder of 

! Newfoundland Refining Company Limited ("NRC") and Provincial 

: Refining Company Limited ("PRC"), and which has been the sole 

stockholder at all relevant times herein. This action is 

i, brought by plaintiff because of the existence of an ex parte 
restraining order of the Supreme Court of Newfoundland enjoining 

He the bringing of such action based upon the Application of de- 

fendant Atlantic Trading (Delaware) Corp. in violation of a forum 


selection clause binding the parties to hear all disputes in the 


Courts of New York (see par. 12 herein). 


2. (a) NRC is a Newfoundland, Canada, corporation, with its 
|| principal office in St. John's, Newfoundland, licensed to do 

: business in New York. 

(b) PRC is a Newfoundland, Canada, corporation, with its 


principal office in St. John’s, Newfoundland, licensed to do 


| 
1 
| 
business in New York. 
3. Plaintiff Shaheen Natural Resources Company, Inc. 
("Shaheen") is an Illinois corporation licensed to do business in 
New York; Shaheen owns 79% of SNR Dover, Inc., a Delaware corpor- 
| ation which owns 100% of the stock of plaintiff SNR Holdings. 
4. Defendant Ataka America, Inc. is, on information and belief, a 
! 
| City, New York; at all relevant times herein, said defendant was the alter 


i 

i 

| 

! New York corporation, with its principal place of business in New York 

| 

| ego and agent of defendant Ataka & Co., Ltd., and both acted as one entity. 
{ 


—— 


5. On information and belief, defendant Ataka % Co., Ltd., is a 

Japanese corporation, which has been in business in New York City since 
| 1956 and is not licensed to do business in New York (defendant Ataka America 
= > 


Inc. will be referred to herein as "Ataka America” and Atala & Co., Ltd. 


| 
| 
| will be referred to herein as "Ataka Japan", and the two companies 
ie be referred to collectively as "Ataka". 

| 6. On information and ‘belief, defendant Atlantic Trading 
| 
t 


(Delaware) Corporation is a Delaware corporation, with a prin- 


|, ¢ipal office in New York City; which purports to be an assignee 


of all assets and liabilities arising out of the dealings between 
| Ataka and plaintiffs', references to Ataka shall include said 


ee ee 
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' defendant after it became Ataka's assignee; PRC and NRC were 
' notified of the assignment on or about February 6, 1976. 

i 
7. On information and belief, dafendant Tne Sumitomo Bank, Ltd. 


("Sumitomo Bank") is a banking corporation, incorporated under the lays of 


a Japan, with an agency in New York City. - | 


8. On information and belief, defendant Morgan, Stanley & Co., Inc.,: 


("Morgan Stanley") is a corporation, the state of incorporation of which is' 


' not known; its principal place of business is in New York City. 

9. On information and belief, defendant Clarkson & Co. Limited 
("Clarkson"), is a corporation a under the laws of a Province of , 
Canada, which is doing business in New York. | 

10. On information and belief, defendant Clarkson Gordon 
& Co. ("Clarkson Gordon"), is a partnership organized under the 
laws of a Province of Canada, which is doing business in New 


‘| York, and owns the stock of Clarkson & Co. 


11. On information and belief, defendant Kleinwort Benson 
Ltd. ("Kleinwort") is a United Kingdom corporation and has an 


I, office and is engaged in business in New York. 
12. On information and beZief, defendant Government of the Pro- 


i vince of Newfoundland, Canada ("Provincial Government") is a soverign 
government, which acted in purely a commercial non-governmental capacity in | 
all matters herein described, ami has a New York agent. . 
13. Plaintiff PRC ovms a oil refinery at Come-By—Chance, Newfound— 

‘| land, Canada, which refinery, by eorirectunt agreemant was supplied 


‘' erude oil by NRC at its cost. 


| 


‘world-wide trading operation, engaged in all 


F ? ; : 
; chasing and sale of raw materia f all ties and 
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14. At all relevant times herein » Gefendants, Ataka conducted a 
phases of international pur— 


» 


@ otherwise engaged in 


:. All forms of international comer: 


15. In 1972, when it appeared thet additional fina Mmcing was raquired 
i 


to complete the refinery, Ataka agreed to provide $15,000,000 for 


such purposes to be secured by a first mortgage. Ataka was at 


| that time acting as a broker between NRC and Sanko Steamship 


Company for a long term charter of one VLCC vessel and a short 


term contract of affreightment. As part of the added financi- 


Ataka required that these arrangements be cancelled and that NRC 
enter into three VLCC charter parties with Sanko, on which 
oe would act as broker at a fee of $250,000 per year. 

Ataka performed substantially no services for such fee. 

16. By an "Agency Agreement", dated September 20, 2973, 

be tween NRC and defendants Ataka (Exhibit A hereto) : 

| 2 uy Ataka was appointed by NRC "as its éetlundinn 
purchase and sales agent for ALL THE CRUDE OIL contracted by 
NRC with its suppliers to sell to Provincial Refining’ (plaintifs 
PRC) ..2<"? ane Atala icles to purchase all crude oil icontracte 
for by NRC in accordance with the terms of the BP Trading 


contract including the furnishing of Letters of Credit 


required under the said BP Trading contract, for which Ataka 


was to be paid a commission on all such purchases. 


' 
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(b) Ataka was to make payment for al? crude oil 


: of such payments in the manner hereinafter pesertiead: 
(c) All sales of crude oil by NRC to PRC and receipts 
i! OF payments therefor were to be executed by Ataka for ang on 


| behalf of NRC, with such funds being used by Ataka to pay 


aa 
| 
a 
| 
| 
: 
supplicd to NRC, with NRC be ing responsible to Ataka for ‘e +4 
1 
| 
|| 
| 
i 


the supplier of such crude oil; 
(d) Ataka "as agent of NRC" agreed to extend to NRC credit | 

i facilities of Ataka for gic laawediee to be made to NRC's crude 
i oil supplier for the crude oil to be supplied to PRC. Tne agreement 
' also provided that it was Atakais intention "to enable NRC to overcome start-! 
| up difficulties in the initial start-up stage until the refining operation 
|. has reached the normal scheduled production stage." For advances made by 
' Ataka to NRC's crude oil supplier, NRC agreed to issue promissory notes to 
| Ataka "according to the repayment terms and conditions to be agreed..."; 
| (e) The parties agreed that such agreement would contimie in effect 

for at least ten years or until alll. indebtedness of NRC to Ataka had been 
_ repaid, whichever was longer. 

17. The Agency Agreement contained the follo-ring provision: 


"This agreement shall be construed in accordance 
with the laws of the State of New York and any 


' dispute arising between the parties ‘shall be sub- 
' mitted for determination by a New York ; Court . cipal 
(Emphasis added. ) : 
18. (a) By separate Supplementary Agreement, dated September 20, 1973, 


| Ataka agreed to a loan of $42,001,090 to NRC; such loan was to be represented’ 


*|} 
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: by NRC's unsecured promissory notes maturing June 30, 1985, this Agreement 


2 


(b) By a separate Loan Agresment dated November 17, 1972, Ataka 
: loaned PRC $15,000,000 secured by a First Mortgage on the refinery. That 


| Agreement provided: 


Supplementary Agreement on September 20, 1973, the Israeli- 


i 
i 
! 


: Arab oil embargo on October 16th. From October 1, 1973 to _ 


i! 

| 

19. Following execution of the Agency Agreement and the 

i 

| | : 

4 Arab war erupted in October 1973 and was followed by the 

: April 1, 1974, by reason of the concerted actions of the 

; OPEC countries, the world price of vende Gar increased 

' phenomenally. The contract price of the crude oil purchased) 
i by NRC increased during such period from $2.293 per barrel 
on October 1, 1973, toe $10.80 per barrel on November 7“ 2 


| 1974, and then to $11.77 on October 1, 1975. This, of - | 


i 

| 

| 

| course, necessitated a similar increase in the credit to be 
supplied by Ataka for the purchase of the crude oil required! 
| by NRC. These increases in crude oil price coreaees the H 
; credit required for 100,000 barrels per day for 150 days 


(the credit allowed on the crude oil) from the $34,600,000 


F incorporated by reference inter alia the above quoted foru: A Seleetion clause. | 


| 


f 


1 
| 


es 
| 
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ere in September 1973, to $162,000,000 by November 
Pe 1974. When preeeres are added the $42,000,000 advance of 
ieee to NRC and the $15,000,000 first mortgage loan, the 
: ! present agreed level of financing reached $219,000,000. 


;, When the operating difficulties and product price reductions " 


‘mentioned in the following paragraphs £19 and £20 were 


{ 
experienced by the refinery, Ataka "rolled over", i-e.,! extended 


for one year certain of = Bills of Exchange which had 
“been issued by the crude oli Supplier pursuant to the Ataka 
| Letters of Credit with an ey eandiadies that nett eorss, 
|'extensions would be granted. if needed. 
20. in the Agency ioeececek Ataka recognized and agreed. 


ithat the sole source of funds from which the Ataka credits 
Hip th se og Ui haya owes : oS An 


were to be and could be paid was a specific bank account of 


NRC to be administered by Ataka as follows (Act. II): 


'"@) Payment to BPT and/or any other supplier 
shall be made by ATAKA out of the account re- 
ferred to in e) below as agent only and NRC 
shall be solely responsible to ATAKA to refund 
any advances or payments made including all 
charges and expenses, legal fees, stamp duties 
and taxes of all nature incurred by ATAKA 
during the course of executing the terms and 
conditions of the crude oil contract. 


. 
T° OTe SOUS 6 OOM CT RTE EES SSeS wee ore 
3 . 


e) All sales to Provincial Refining and the. 
receipt of payments according to the sales con- 
tract by and between NRC and Provincial Refin- 
ing shall be executed by ATAKA for and on be- 
half of NRC. All sums SO received by ATAKA 
shall be kept in an account with a prime bank 
or banks in New York designated by ATAKA to be 
used solely for the payments to BPT and or any 
other supplier." 


a Be 


a nen gee 


j 


| 
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21. By reason of the foregoing described acreasiiene | 
: Ataka was the sole supplier of the crude oil to the refinery 
' and Ataka was to effectuate the sale of SG) eee Oil from 
NRC to PRC, at the F.O.B. cost thereof; when PRC made roe 
| for such crude oil to NRC the funds were to be paid into tna 
| bank account referred to in Article II(e) of the Agency : 
Agreement and were to be the source, and the oniy source, — 
specified in the Agency Agreement, of payments to BP Peaedos 
for crude oil. Thus, the Agency Agreement makes clear — | 
it was the credit of PRC that Ataka was relying maied ais 
payment to it for crude oil purchased and not the credit of | 


NRC. The $42,000,000 advanced to NRC by Ataka against the 


N.C promissory notes due June 30, 1985, obviously was to be 


paid from some other source as NRC did not, at that time, : 
j 
' 


have any source of funds other than the funds placed in the 


Article II(e) bank account administered by Ataka. 


° 


t 
{ 
i 
! 


eee mee eee mee Aes 


22. In early 1974 Ataka and PRC made PRC a direct party | 


.to the Agency Agreement by directing the bills of exchange 


issued under the letters of credit to PRC for acceptance and 


- 


thus making PRC primarily liable to Ataka rather than being 


indirectly liable through NRC as criginally provided in the | 


Agency Agreement. 
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23. The arrangements for the payment of funds advanced 


_ by Ataka to NRC, i-.e., solely from payments by PRC, which in 


| 


turn, could derive revenues only from the sale of products 


wenn 


many of which were executed, and many others of which were agreed 


to in principle with documents being drafted, which, in the 


committed Ataka to finance in excess of two billion 


The major ventures 


} 


which Ataka undertook to finance for Shaheen were: 


(i) 


The purchase by Shaheen of 45,000 barrels per day o 
Malaysian and Arabian crude oil; the one year's credit to be 
provided by Ataka amounts to approximately $200,000,000; this 
agreement was executed, and partially performed by Ataka; 

(ii) The participation in the development, exploration 


or purchase of crude oil reserves and crude oil in Alaska, 


the Far East, Shaheen's interest in the Canadian Athabasca oil 


all of these ventures involved a 


‘ sands, and the North Sea; 
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| estimated total commitment by Ataka of at least $100,000,000; 
_ this agreement was executed. 

(iii) The purchase of crude oil for the 200,000 
|, barrels per day expansion of the Come-By-Chance refinery, 


‘which would have required credit of $400,000,000; a telex 


(iv) The acquisition of the iron ore deposits at 


Julian Lake Labrador by a Canadian company to be owned 49% 


ba Ataka and 51% by Shaheen, and to finance the plant and equip- 


{ment necessary for the mining and pelletizing of the ore; in 


the pelletized ore; according to Ataka's studies, the overall 


H 


ae to financing the project, Ataka undertook to sell 
| 

'! project involved an investment of $56,000,000; not only was 
this project the subject of a written agreement between 


agreement was made. 
| 
| 
| 
| 
| 
| 


| Ataka and Shaheen but also was the subject of favorable 


| negotiations between the Newfoundland Government and Ataka; 

| the project has been delayed due to litigation .1.. Newfoundland. 
(v) A loan by Shaheen to Pertamina, the State owned oil 

company of Indonesia, and Letters of Credit for the purchase 


by Shaheen of 100,000 barrels per day of crude oil from Pertamina, 


| 


ii which would have required approximately $415,000,000; following 


Ii 


i 
he agreement between SNR and Ataka, Shaheen proceeded tn 


| execute, with Ataka's consent, a contract with Pertamina 
| based on Ataka's undertaking to previde the financing. 


ef 
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(vi) The purchase of 200,000 barrels per day of crude 


' gil for the Nova Scotia Chemical refinery now under develop- 


‘ment, the credit for which would amount to $180,000,000 plus a 


| loan by Ataka to Shaheen of $80,000,000. In addition, Shaheen 
agreed to sell all crude oil in excess of the two refinery's 
requirements through Ataka. An agreement in principal was 
reached and the agreement drafted. 
(vii) A jointly owned Liberian company (50% each) to 

take over two or three Very Large Crude Carriers; Ataka's 
50% commitment was $15,000,000; agreement in principle was 
poco and the agreement drafted; the corporation "Ataka 
Shaheen Navigation Company Ltd." was chartered by Shaheen at 
Ataka's request. 

24. The PRC refinery was partially completed in December, 
| 1973, in substantial breach of the contractual commitment of the 
construction contractor to complete it early in 1973; many por- 
tions of the plant were not completed. Attempted start-up dis- 
closed many design and construction errors which have prevented 
completion and acceptance up to the present time. Shaheen, 
NRC and PRC have instituted a civil action in the Supreme 
' Court of New York County for $189,000,000 in danages against 
ii yop, Inc., the company which designed most of the re- 
| finery, and its wholly-owned subsidiaries, Procon, Inc. 


| and Procon (Great Britain) Ltd. which constructed the refinery. 


Exhibit A 
25. During early 1974, the partially completed PRC 
| refinery produced a profit because the citiake product 
| prices had been >ushed to unprecedented levels above the 
f very high prices of crude oil, largely because of the oi} 
I shortage caused by the Arab oil embargo. About the middle 
: of 1574, the re_ined procuct prices began to decline to a 


— which caused the refinery to operate at a loss. Such 
loss was due to the design and construction exrors chmid teed 
by the construction contractor, the result of which was “that | 
the refinery was incapable of producing the lighter, more | o 
valuable, refined products. Had the refinery aes Gatebie 
of producing such lighter, more ualuehic, refined products, 
most, if not all, of the operating losses would have — 
avoided. The net loss duriny 1974 (including a fixret cere 
profit ‘of $8,500,000) was $58,000,000, which tonnes and the 
reasons therefore were currently made known to ee 
26. Early in.1974, Ataka at its reguest became 
(a) exclusive bunker supply agent for ati of NRC's 


ships in the Persian Gulf, the loading port for NRC's crude - 


oil; in most instances, the price charged NRC by Ataka was 


f 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


substantially in excess of prevailing market prices, and 


- + 


(b) a purchaser from the refinery of approximately 


- 


one million barrels of naphtha, having a value of $15,000, nied. 


wich Ataka urgently needed to exchange for chemical products 


| 
| 
| 
F 
| 
I 
| 
| 
f 
l 
| 
| 
| 
| 
| 
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it required; this product supplied early in 1974, in the 
i midst of the Arab oil embargo; and 
“(c) the supplier to the refinery of $1,000,000 of 
'; platinum catalyst required for the refinery's reforming 
unit. 
2Z On January 18, 1974, in a premature effort to 
|: invoke the provisions of Article III(a) of the Agency Agreement 
under which PRC was obligated to increase its $3,000,000 
Letter of Credit after 18 months to an niin: "equal to the 
average of the cost of the shipments of the last three (5) 
months", Ataka suggested that the said Letter of Credit be 
increased to a higher level required becausé of the increased | 
cost of crude oil. M. Takagi, Managing Sixeerde of Ataka, 
"guaranteed" that the Letter would mot be used and in eas ee 
need I will work out with you some other method of refinancing 
should instances occur." Nothing more was done and the 
‘matter was dropped until August 1975 when Ataka suggested an 
: increase in the Letter of Credit to approximately $22,500,000. : 
After some discussion the matter was eeeToes- 


8. On October 16, 1974, the first Bill of Exchange . 


which PRC did not have funds to pay became sii in accordance 


' 
| 
| 
| 
| 
| 


with the understood payment procedure, Ataka caaeed such | 


i Bill of Exchange, which was in the amount of $15,400,000, to 
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of Exchange on the due date and PRC reimbursed Ataka on 
December 16th and 17th; thereafter, on 19 Separate occasions 
Bills of Exchange were "rolled over" or "re-rolled’ over" &s 
conform to the ability of PRC to pay such Bills of Exchange. 
29.- In February 1975, Ataka began efforts to have its 
then unsecured claims against NRC 7nd PRC secured by a third 
mortgage on the refinery, on the representation that such a 


third mortgage was being required by Ataka's banks. The 


Agency Agreement makes no provision for such third mortgage. 


As the issuance of the third mortgage réguixed the consent 
of the holders of the first and second mortgages, NRC and 
PRC undertook to endeavor to obtain such consents. 

30. While negotiations were in progress with respect to 
a third mortgage security for Ataka's claim, the First 


National Bank of Chicago ("Chicago Bank"), a creditor of pRe 


in the amount of approximately $28,000,000, of which | $20,000,000 


was .ecured by a debenture with a lien on the crude oil and- 
product inventory of PRC caused a Receiver to = appointed 
by the Nentoundiend courts on October 24, 1975, on the basis 
of a default in payment which was then due. 

31. Ataka then caused meetings to be heid among Ataka, 
UOP, Inc. (which, as indicated in paragraph 18 hereof, 
designed a large part of the refinery and the parent compeny 


of the contractor which constructed the refinery), NRC, PRC 


eae 


be "rolled over" to December 15, 1974. -Ataka paid that Bill 


' 
| 
| 
| 
{ 
| 
| 
| 
| 
i 


. 
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and certain affiliated interests. As a result of such 
meetings an agreement dated October 28, 1975, was executed 


among said parties providing, inter alia, 


SS OE Oe Gs RNS 


(a) the effective date of said agreement was to be 
when the holders of the first and second mortgages granted 
their consent to the issuance of a third mortgage; 


(b) immediately upon execution of the agreement a 


number of steps were to be taken for Ataka and UOP to take 


Oe eee 


over effective control of the management of NRC, PRC and 
certain of their affiliates; 
_(c) Ataka and UOP would undertake through financial 


Support (without any obligation to supply additional funds) 


and otherwise, including management of the operations, use 


| 
| 


their best efforts to continue the operations of PRC with 
the right to texminate such support in ie event oe cia 
they are unable to continue such operations on a profitable 
basis.” ; 

32. UOP failed to take any pobtin with respect to the 
October 28, 1975 Agreement; in spite of the fact that certain 
parts of the Agreement were not performed, the financial ana | 
accounting management of NRC znd PRC were isolated and 
placed under the control of Ataka in accordance with the 
said Agreement. Office space was provided Ataka and its 
accountants and all financial decisions and receipts ang 


payments of all types were placed under their absolute 
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ol: 
| 
|} control and discretion. From that time forward until Februar 
ji 
|! 
Ys 
' 


«ene LES! 


14, 1976, the affairs of NRC and PRC remained under the 
| control of Ataka, which was then under control of Sumitomo Bank, 
33. Following the assumption of control of the affairs 
| of NRC and PRC, Ataka 
(a) on November 8, 1975, paid the then remaining 
| se, ,000,000 owed to the Chicago Bank by PRC (said amount 
| having been reduced by $10,000, 000 from proceeds of accounts 
| xeceivable seized by the Chicago Bank); Ataka veqenstes as 
pect of the transaction a demand déetuintere of PRC CPirst 
| Debenture" ) secured by a lien on PRC's crude oes ene refines 
iP roduct inventory. fe was understood by PRC aed NRC that 
| 


this note would remain outstanding as were the Bills of 


| Exchange. 


: ‘ ‘ , ene ae - . mere ey 
ce nae ne ener ne a a a 


(b) “Rolled over” a Bill of Exchange for $18,700,000, 
|, due on November 11, 1975, to November 9, 1976, for one year, ~ 
| and Bills of Exchange for $11,200,000 and $9,700,000 due, 
respectively, on Novedbes 26th and 29th, 1975, to Januaty 
|| 26th and 30th, 1976, based upon Ataka's decision as to the : 
ae projected cash flow of PRC which showed that two Bills 
pe Exchange could be paid on those dates, without interference 
with the normal conduct of PRC's business. 

(c) for the first time, altered the procedure for 

payment for crude oil, as:is more fully described in paragraph 


32 hereof; Ataka advanced $25,000,000 to PRC on December 15, 
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1975, which Ataka then took back to pay itself for a cargo 
of crude delivered to PRC; Ataka required another debenture 


* 


("Second Debenture"), secured as described in subpakagvanh 
(a) above and due February 15, 1976; it was understood by 
NRC and PRC that these maturities would be "rolled over” 
were the Bills of Exchange, to coincide with PRC's cash 
flow. 
(d) on December 23, 1975, drew against the $3,000, ‘toa! 
Letter of Creeie which had been outstanding and untouched | since 
September 13, Fesialicay 7 
(e) in accordance with the newly instituted pro- 
cedure, advanced $6,320,000 to PRC’on Piiuiioe 30, 1976, 
which was used for a similar purpose as described in (b) 


| above, with the issuance of a third Siete ("Third| Debentur 


due May 1, 1976; it was similarly understoc ? by NRC and. PRC 


| 
that these maturities would be "rolled over as vere the | 
j 


| Bills of Excnange. 
, 34 -. On or about November 15, 1975, defendant Sumitomo 
‘ok: dase Ss principal Japanese bank, _ began to exert its 
ink suence in the conduct of the relations between Ataka, NRC 


| and PRC; shortly thereafter, on or about December ao, 1975S, | 
; _ defendant Morgan, Stanley, investment bankers, was retained, either by 


Sumitomo Bank acting on behalf of Ataka, or directly by Sumitan Bark, to | 
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'give advice on the future conduct of the relationships between 
it 
|| Ataka, PRC, NRC and, apparently, on the relationships with the 
|| other Shaheen companies (i.e., subsidiaries of Shaheen). 
35. On information and belief, the handling of all of 
| Ataka' s relationships with NRC, PRC and the other Shaheen companies 
| was placed under the control of Morgan, Stanley on or about 
| eons 15, 1975. Within days of the retention of Morgan 


Stanley the cordial and cooperative relationships betwen Ataka 


| and the Shaheen companies terminated. 


36. _AS indicated in paragraph 29, above, Ataka on 
| November 15, 1975, for the first time, changed the payment 
| procedures set forth in the Agency Agreement which hu@ learns 
followed for’ two years’ and involved credit advances by Atak 
‘to NRC and PRC of more than $490, 000,000 in 1974 and 1975. 
ia required the issuance of the Second and Third Debentures. 
gs was this change in the payment procedure,-couplea with 
 eubeanonit actions by Ataka and Sumitomo Bank in connection 
with the Second siasumacticaihay which constituted a substantial . 


unlawful conversion of the funds of PRC and NRC by Ataka ne 


oo in. the Agency Agreement and the perpetration of 
j 
| 


| Sumitomo Bank. The nature of the breach of contract and 
jj unlawful conversions by Ataka and Sumitomo Bank was accomplished 


{ as follows: ' 
’ 1} 
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(a) Under the Agency Agreement, Prior to the 
‘| broach thereof, crude oil was purchased by ERC and 
» PRC under betters of Credit furnished by Ataka: Bilis of 


'| Lading were issued by the exude oil supplier together w 


' Bills of Exchange for the amount due on the crude oil, 


payable on the specified payment date; the Bills of Exchange 


|’ were presented for acceptance by Ataka’s bank. The’ accepted 
Bills of Exchange were then held by the crude eagnhiee ae 4 
presented for payment on the due date. Payment was made ot || 
such Bills of Exchange by PRC from the net funds derived 
from ie sale of petinca products; in the absence of anfficienr 
funds, Ataka caused such Bills of Exchange to be "rolled 


over” until funds became available. 
(b) “In contrast, the crocedene followed in ie le 
with the December 15, 1975 and January 30, 1976 deliveries, 

; was that the crude oil was agian ie by PRC from the crude > 
sauettas under the said Letters of Credit supplied by Ataka; 
Ataka had previously caused NRC to instruct the crude oil 
supplier to issue the Bills of Lading in Ataka’'s name , 
rather than in the name of NRC or PRC; the Bills of wie i 

i; were presented by the crude supplier to Ataka's banks for 
acceptance as had been previously done; after the crude oil 
arrived at the refinery, Ataka refused to permit Tt ts be 


delivered to PRC until issuance of the Second Debenture; the 


tanker remained anchored off the refinery jetty for 33 days 
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(at an acided cost of approximately $660,000) pending negotia 
tions over the issuance of the Second Debenture. As PRC was _ 
facing imminent shutdown of the vefinery for lack of crude 
Oi1, PRC agreed to issue to Ataka said eecond Debenture. 
WRC and PRC understood that the Second Debenture wovld be 
xefinanced on the same basis as the Bills of Exchange had 
been previously “rolled over". 

32. The actual procedures requixed by Stake in ihe 
issuance of the Second Debenture by PRC enue as follows: 

: (a) The crude oil, having a value of $24,446,850 ce 
dkiionved to, PRC; aon og Ataka made a loan of | 
$25,000,000 to PRC against issuance of the ses ios Debenture;_ 
the cash proceeds from the loan were thei applica by hake 


as a payment to itself for the crude oil so Autivecss, wit yt 


'! the difference of $553,150 being "credited" to other amounés 


| owed to Ataka. 

_ (b) As PRC sold refined — produced from the 
crude oil, the scsi were required by’ Sumitomo_ Bank (then 
directing the management of NRC and PRC) to be deposited in 
PRC's account in the Sumitomo eek. Ataka and Sumitomo 

would then inform PRC as to the disposition of eich funds in 
i the Sumitomo Bank account on the basis that certain, but not 


‘+; all, of the current expenses of PRC could be paid on the 


'| specific condition that substantially greater amounts would 
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| 


‘| be paid to Ataka in reduction of the Second Debenture (prior to its maturity, 


date). Again, on January 39, 1976, Ataka apparently on tne advice of Sumitomo 


| | 


i' Bank and Morgan, Stanley, refused to permit the discharge of a cargo of | 


\ crude oil at the refinery and after some negotiations and issuance of another 
debenture in a form similar to that described in the preceding paragraph, | 
|| advanced $6,300,000 to PRC against the discharge of approximately one-third 
| of the cargo; subsequently, after prolonged unsuccessful negotiations to 
obtain discharge of the remaining crude oil the vessel departed with the © : 
remainder of its cargo aboard. se | 
48. Between December 29, 1975 and February 10, 1976, Atake and Sumitond 
Bank by the above described procedures, : a uk 
(a) unlawfully converted to their own use $18,700,000 of PRC's 
operating funds; : 
(b) acting in concert with Sanko Steamship Co., of which Sumitomo 
Bank is a principal bank, unlawfully forced PRC to pay, for account of NRC, 
$3,000,000 of funds for charter hire of vessels chartered to NRC, ae vintich' 
| NRC would not otherwise have paid as not being due and owing. 4 
39 Thereafter, on February 13, 1976, the day Ataka moved for the oe 
pointment of defendant Clarkson as Receiver by the Newfoundland neice by 
alleging. the insolvency of NRC and PRC, as is more fully described in para— 
| graphs 40 and 41, the Sumitomo Bank, without prior notice to PRC of any 
| claimed amount due Sumitomo Bank unlewfully converted to its om use, 


' $2,637,929 of PRC's funds, claiming a rignt or "set off". Thereafter, on 
| > 
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|| February 20, 1976, a customer paic $905,739 into PECs 
© Sumitomo Bank account, following previous instructions given 
py PRC, and Sumitomo Bank immediately and unlawfully converted 
 saia amount to its own use, again claiming a "set off. 
40. In the latter part of December 1975, Morgan Stanley 

| detained or caused to be retained the Houston based iniesis 120 etic 
| firm Be Pace Fngineering Company ("Pace") purportedly to 

advise them on the technical aspects of the os Pace . 


sent a group of engineers to the refinery perpertadis for 


| such purpose; the engineers — one and one-half days at 


' temperatures which severely restricted outdoor work os. 

‘ observation. Thereafter, Pace rendered a xeport, supposediy 

| dealing with the condition of thie refinery and, after advising 
NRC and PRC of the issuance of such report, Morgan Stanley 


i and Pace refused to permit NRC or PRC to examine a copy of 


| 
| 

| 

| 

| 

| 

| 

! 

4 

| 

ae 

| the refinery and conducted their examination in “sub- —~freezing | = 


| said report; Ataka denied having received a cop:; of said 


report. 


41. Throughout the period 1974 and 1975, the peri 

! 
i 
plans for correcting the engineering and construction deficiencies 


Jo 


technical staff was constantly making and updating various- 


| resulting from the breaches of the construction contract by 


UOP and its subsidiaries Procon and Procon (Creat Britain) 


‘ 


Ltd. By September of 1975 the refinery technical staff had | 


concluded that certain corrections in the design and alterations 
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i: of the mechanical equipment in the refinery would seeds 


| 
are) 


| 
| 
| 
| 
| 
a 


t 
{ 
' 
' 
} 
t 
| 
' 
{ 


operations at a point where the retinery could produce the 
design yield of refined products. 


42. After the said technical studies had been completed an 


cost estimates for the various required corrections were 


made, they were turned over to the PRC and NRC financial 


management which began the preparation of economic feasibility | 
studies on the basis of the then projected product yields” 
after 1 sid siael of the Kiherse tons and repairs.. These 
studies showed that even at the depressed level of refined 
product prices prevailing in the fall of 1975, the wefinery, 
after corrections, would produce a substantial profit eae 
debt service. : ; 

43. In January 1976, Morgan Stanley, acting .. ya 
for Ataka and Sumitomo Bank in their relations with NRC and 
' PRC, asserted that Morgan Stanley “had no forward plan” for 
i the operation of the refinery on a profitable basis. The NRC 
and PRC financial management then extracted information from 
existing studies, and prepared a formal presentation pie 
' upon the refinery as it presently existed plus completion of 
i the visbreaking unit, anticipated for April 1976, and datteirad 
: a copy of such study on February 3, 1976 to Ataka and Nese | 
[ Stanley. This report showed that on the basis stated the 


refinery was capable of operating at a level which would | 


| produce a profit before debt service of $8,300,000 per year, 
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|! and that with a price increase of 2.5¢ per gallon (a cielee 
ii part of which has since been realized) the refinery would 


produce a profit before debt service of $41,000,000 per 


year 
44. In disregard of the forecasts supplied by- ...... 


|| NRC and PRC and in purported reliance upon the cursory exami = 
i tion of Pace, Morgan Stanley acting for Sumitomo Bank and 

ti Ataka and pursuant to a definite plan entitled "Project Winnet”. 
| caused Ataka, in violation of the Agency Agreement, to claim | 
dataates on tha Fivst, Second and Third Debentures and on ~~” 

| the —e of such alleged defaults Ataka, on : 

i February 13, ‘1976, (a) appointed Clarkson Receiver of the inventory 

(i purportedly under liens securing the = Three Debentures; . 


bi (b) requestee and obtained the aes banda o€ Clarkson as cacsesuniel 


| all the assets of NRC and PRC by the Sena Court of 

| BewFou undland. 

| 45. In the documents filed with the Newfoundland Court : 
| in support of its application for the appointment of Clarkson 
Receiver, Ataka made many false and fracdant allegations: 

| and failed to make material disclosures; had such false and 
fraudulent statements not been made and had the material : 

| omissions been disclosed, no legal grounds for the appointment 
fF of the Receivers would have existed. Ataka also failed to 
disclose to the Newfoundland Court that (a) the reason why 


NRC and PRC were not meeting their current obiigations to 
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other creditors was that, between November 15, 1975, "and 
February 13, 1976, Ataka and Sumitomo Bank had unlawfully 
converted $21,238,926 of the funds of NRC and PRC for their 
Own use, and (b) the existence of the New York "forum 


selection" clause in the Agency Agreement. 


FIRST CLAIM FOR RELIEF 
-46. Plaintiffs~repeae and redllege--paragraphs 1 through_z.' 
45. in their entirety with the same force and effect as if 
they were herein repeated in full. 
-47, Ataka substantially breached the Agency Agreement 
in that they : 
| (a) forced PRC to issue the First, Second, Totrd oe 
denture, dated, respectively, Noveiber 8, 1975, Decenber 15, 1975 ana - 


; January 30, 1976. 


(b) wrongfully converted the amount of $18,700,000 | 


of the operating funds of PRC and NRC;_ 


i the purchases of crude oil necessary for the operation of 
the refinery for which Ataka was the “sole agent" and thus 


forced the shutdown of said refinery; 


(ad) invoked the jurisdiction of the Bankruptcy Court of New— 
‘foundland because of the falsely alleged bankruptcy of mRC 


and PRC, all in violation of the designation of the New York 


(c) terminated the arrangements for the financing of 
j 
| 
i 
: 
i 
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', under the Agency Agreement and Supplemental Agreement all 
causing irreparable injury and damage to PRC, NRC and plaintiffs. ! 


SECOND CLAIM FOR RELIEF 


| 
| 
'! Courts as the proper forum for determination of disputes | 


48. Plaintiffs repeat and reallege paragraphs 1 through 
47 in their entirety with the same force and effect as if 
they were herein repeated in full. 

49. Ataka wrongfully invoked the jurisdiction of the 

| Supreme Court of Newfoundland and caused the appointment of 

| a Receiver of NRC and PRC based upon false and fraudulent 
representations to the said Court, causing irreparable injury 
and damage to NRC, PRC and plaintiffs. 

| THIRD CLAIM FOR RELIEF 

50. Plaintiffs repeat and reallege paragraphs 1 through 
| 49 in their entirety with the same force and effect as if they 

| were herein repeated in full. 

Sl. Ataka, by its wrongful invocation of the jurisdiction 
of the Newfoundland Court and resultant appointment of Receivers 
of NRC and PRC's assets, caused a default to be declared by 

: certain holders of the First and Second Mortgage on the refinery, 
ii which in turn, resulted in those creditors appointing Clarkson 
{i 48 Receiver of the refinery, and Clarkson acting on the instruc- 
tions of Morgan, Stanley has commenced shutting down the refinery 
' and dischargirg all operating personnel, all causing irreparable 


damage to NRC, PRC and plaintiffs. 
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FOURTH CLAIM FOR RELIEF 
52. Plaintiffs repeat and reallege paragraphs 1 through 
_ Sl-in their entirety with the same force and effect as if they 
| were herein repeated in full. 
53. Defendant Sumitomo Bank wrongfully converted to its own 
l use $3,543,666 of the funds of NRC and PRC, all causing irrepar- 
| able injury and damage to NRC, PRC and plaintiffs. 
FIFTH CLAIM FOR RELIEF 
54. Plaintiffs repeat and reallege paragraphs 1 through 53 
in their entirety with the same force and effect as if they were 
| herein repeated in full. 3 
55. Defendants Ataka and Sumitomo, toge.her with Sanko Steam- 
ship Compar:r, acting in concert, caused the wrongful payment of 
| $3,000,000 of PRC's funds to Sanko Steamship Company which pay- 
‘ ment was not owed to Sanko Steamship Company, all causing irre- 
parable injury and damage to NRC, PRC and plaintiffs. 
SIXTH CLAIM FOR RELIFFP 
56. Plaintiffs repeat and reallege paragraphs 1 through 55 
| in their entirety with the same force and efiect as if they were 
herein repeated in full. 
57. All of the defendants and Sanko Steamship Company, acting 


‘ in concert and under the direction and control of Morgan, Stanley 


|i and its attorneys, entered into and actively participated in a | 


. conspiracy, for the purpose of breaching the Agency Agreement, 


i wrongfully invoking the jurisdiction of the Supreme Court of 


200 
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| Newfoundland, wrongfully causing a Receiver to be appointed, 
| wong billy converting funds of NRC and PRC and causing wrong- 
! ful payments of funds of NRC and PRC and defendants did in fact 
i breach said Agency Agreement, wrongfully invoke the jurisdiction 
‘| of the Supreme Court of Newfoundland, wrongfully cause a Receiver 
to be appointed, wrongfully convert funds cf NRC and PRC and 
caused wrongful payment of funds of NRC and PRC as described in 
Claims first through Fifth hereof. 
52. In furtherance of said conspiracy, defendants performad, 
* among others, the following acts: 


| (a) defendants wrongfully and using extreme economic duress, in 


‘violation of the Agency Agreement, caused Ataka to demand that PRC execute and 


[deliver to Ataka the First, Second end Third Debentures; 

: (b) defendants wrongfully deprived NRC and PRC during the period 
' November 15, 1975 through February 10, 1976, of $25,200,000, $18,700,000 of 
| which was wrongfully converted by Ataka to its own use; $3,590,000 of which 


i 5 
|| was wrongfully converted by Sumitomo Bank to its own use and- $3,000,000 of 
which \aS wrongfully diverted to Sanko to its own use, all with the ob- 


| jective and purpose of making NRC and PRC insolvent and unable to pay the 
|| claims of its creditors as they became due, as part of the overall oo- 

| * 

i jective to put NRC and PRC in bankruptcy; 


/ (c) defendants on or before February 6, 1976, caused Ataka wrong- 
4 fully to attempt to assign to Atlantic Trading all of the assets amd lia- 


\ bilities arising out of or relating to the dealings between Ataka America 


| 
| 


Exhibit A 
and Ataka Japan and NRC and PRC for the purpose of bringing the bank- 
‘ ruptcy action and furthering the objectives of the conspiracy alleged 
' herein; 
(a) defendants, on February 13, 1976, caused Atlantic Trading, as 


‘‘Ataka's assignee in violation of the New York Judiciary Law §489, to demand 


iipayment of $18 million from PRC, which, by reason of the Agency Agreement 


{! 
ijwas not then due and payable, with full knowledge that the wrongful diversion 


lof PRC's funds by defendants had rendered PRC unable to pay said amount; on 


‘the same day, and using PRC's alleged inability to pay said First Debenture 


lias a basis therefor, defendants caused Atlantic Trading te 

(i) invoke the default clauses under the First, Second and 
Tnird Debentures ; : 

(44) appoint Clarkson as receiver and manager of the property 
secured under said First, Second and Third Debentures and instructed Clarkson 
to take immediate possession thereof which Clarkson did with full 


knowledge of the existence and objective of the conspiracy; 
(441) filed a false and fraudulent Application supported by 


false and fraudulent affidavits, with the Supreme Court of ‘Newfoundland : 
for the appointment cf Clarkson as an Interim Receiver under the Bank- 

r ruptcy Act of Newfoundland for the purpose of taking immediate possession of 
all assets of PRC and NRC ard to control its receipts and disbursements anid 
authorizing Clarkson to institute "such legal proceedings in Canada and in 
any other jurisdiction as may be advisable to conserve the property of" 


NRC and PRC. 
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58. By reason of the foregoing, plaintiff has heen defrauded and 
“bas suffered damages in the amount of $199,000,000, and plaintiff has — 
‘ suffered other irreparable damages. 
SEVENTH CLAIM FOR RELIEF 
59. Plaintiff repeats and realleges paragraphs 1 througn53 in their 


2 nerein rep2ated in 
60. Defendarits Ataka America and Ataka Japan breached amd failed to 
61. By reason of the foregoing plaintiff has been damaged in the amount 


WHEREFORE: Plaintiff demands judgment 


(a) against defendants Ataka America , Inc., Ataka &! 


4 
4 


Co., Ltd. and Atlantic Trading (Delaware) Corp: 


| 

| 

! 

| 

| 

' 

I 

23 oF at. 

perform the agreements described in paragraph 26(i), 26(ii) and 2&{iv). 


(i) ordering restitution forthwith to plaintiffs 
from defendants, jointly and severally, of the $18,700,000 
of plaintiffs' funds wrongfully converted to the use of said 


defendants, together with interest thereon, 

(ii) permanently enjoining the said defendants, 
their agents, attorneys and employees, from continuing ine 
appointment of the Receivers of the inventory of PRC pur- 
portedly appointed under the First, Second and Third Sera entni eh 


or taking any further actions in derogation of PRC's ownership 


of such inventory, 
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(iii) permanently enjcining said defendants, their 
' agents, attorneys and employees, from taking further action 
or otherwise particinating in the proceedings pending in the 


|. Supreme Court of the Province of Newfoundland, entitled "In 


I the Matter of the Bankruptcy Act. Chap. B-3, R.S.C. 1970 and 
In the Matter of Provincial Refining Company Limited", 

Docket No. 1976 No. 337 and "In the Matter of the Bankruptcy 
| Act Chap. B-3, R.S.C. 1970 and In the Matter of Newfoundland 


| Refining Company Limited," Docket No. 1976 No. 338, 

(iv) awarding damages against defendants jointly and 
| severally in the amount of $100,000,000 on the plaintiffs Sixth 
; Claim for Relief; 


(v) award damages against defendants Ataka America and 


Ataka Japan in the ainount of $100,009,000 on plaintiffs Seventh 


i Claim for Relief; and 
(vi) awarding plaintiffs costs of this action, attorney 
fees and such other and further relief as may be just and 
proper in the premises. 
(b) against defendants Ataka America and Ataka Japan 
| ordering such defendants to specifically perform the Agency 
‘| Agreement; 


(c) against defendant Sumitomo Bank, Ltd. 


Exhibit A 


(i) ordering restitution forthwith to plaintiffs 


to the use of said defendant, 


ia 
‘ 
: 


a4 awardin laintiffs damages against defendants 
3 P 
sg 


in the amount of $10,000,000, or such higher amount as 
plaintiffs may have suffered by reason of the actions of 


.a@efendants, and 


(iii) awarding plaintiffs costs of this action, 


relief as may be just and proper in the premises. 


MANNING, CAREY & REDMON 
Attorneys for Plaintiffs 
122 East 42nd Street 

New York, New York 10017 
(212) 867-LO4O 
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STATE OF NEW YORK ) go. . 


COUNTY OF NEW YORK ) : ! 


ROY M. FURMARK, being duly sworn, deposes and 
. says: 

Deponent is executive vice president of the plaintiff SNR Holdings, 

:; Inc. and during the pertinent periods stated in the Amended Complaint, 

was executive vice president of plaintiff Shaheen Natural Resources 
Company, Inc.; deponent has read the foregoing Amended Complaint 
' and knows the eontents thereof and the same is true to deponent's own 
| knowledge, except as to matters therein stated to be alleged upon informa- 
tion and belief as to those matters deponent believes to be true. This 
verification is made by deponent because the plaintiff is a corporation 


of which deponent is or was an officer. 


MIWM wh Jane 


Sworn to before me this 
8th day of March, 1976 


~~. : 
J ae Faroe 


> 1), Netary Public 


: on MAUREEN NePARTLAND 
‘| | 4 NOTARY PUBLIC, Stet of New York 
po , Sie, 41-2833180 
1 Qualified in Queens 
; certificate filed in New York County 


ee ens A ‘BEST COPY AVAILABLE 


EXHIBIT B) oo ae 


At a Special Term, Part If 
" of the Supreme Court of 
the State of New York, 
held in and for the County 
of New York, st the Coure-— 
house at 60 Centre Street, 
New York, New York on 
the L6¢h day of March, 1970. 


fi aS 
Present: lon. Naena b Steaher , Justice. 


SNR HOLDING, INC. as sole stockholder of 
. NEWFOUNDLAND REFINING COMPANY LIMITED & 
PROVINCIAL REFINING COMPANY LIMITED; and 
SHAHEEN NATURAL RESOURCES COMPANY, INC., 


Plaintiffs, 


-against- 
2 ORDER TO SHOW 


Hs UATAKA ANERICA. INC... ATAKA 4 60. 2° LTD. , CAUSE FOR 
ATLANTIC TRADING (DELAWARE) CORP., THE t SUBSTITUIION 
° SUMETOMO RANK, LID. , MORGAN, STANLEY & OF PARTIES 
CO., CLARKSON & CO. LIMITED, CLARKSON, H 
4 GORDON & CO., KLEINWORT BENSON LIMITED Index No. 03959/76 
and THE GOVERNMENT OF THE PROVINCE OF $ 


NEW FOUNDLAND AND LABRADOR, 


Defendants. 


Upon reading and filing the affidavit of Edna R. Sus%smgn 
sworn to the 18th day of March, 1976, the summons and verified 
complaint, and all of the papers heretofore filed in this action. 

LET the plaintiffs or their attorneys show cause before 
this Court at a Special Term Part I thereof, to be held in and for “ 
the County of New York at the County Courthouse at 60 Centre 
Street, New York, New York, on the 19th day of March, at 9:30 a.m., 
or as soon thereafter as counsel can be beued ons an order should 
not be made puruckat to Rule 1017 of the civil Practice Law and 


Rules substituting the Clarkson Company Limited, as trustee in 


bankruptcy for Provincial Refining Company Limited and Newfoundland 


% 
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Refining Limited as the plaintiff in this action and Staying all 
proceedings in this action pending determination of this motion 
and for such other and further relief as may be necessary to pre- 
serve the assets of the estate of Provincial Refining Company 
Limited and Newfoundland Refining Company Limited and to ensure 
the equitable administration of the bankruptcy proceedings 
presently pending before the Supreme Caust of the Province of 
Newfoundland and for such other and further relief as to this 
Court may seem just and proper. / . 

Sufficient reason appearing therefor, let service of 
a copy of this order upon the attorney for the plaintiffs at or 
before $130 p-m. on the 18th day of March be deemed 


sufficient. 


ENTER 


TO: 


Manning, Carey & Redmond, Esqs. 
Attorneys for Plaintiffs 

122 Ezst 42nd Street 

New York, New York 10017 


Coudert Brothers 
Attorneys for Defendant 
The Sumitomo Bank, Ltd. 
200 Park Avenue 

New York, New York 


Skadden, Arps, Slate, Meagher & 
Flom 
Attorneys for Defendants Ataka 
America, Inc., and Atlantic 
Trading (Delaware) Corporation 
919 Third Avenue 4 
New York, New York 10022 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


SNR HOLDINCS,. INC. as sole stockholder of 
NEWFOUNDLAND REFINING COMPANY LIMITED & 
PROVINCIAL REFINING COMPANY LIMITED: and 
SHAHEEN NATURAL RESOURCES COMPANY. INC., 


Plaintiffs, 


-against- AFFIDAVIT IN SUPPORT 
:- OF MOTION TO 
ATAKA ANERICA, INC., ATAKA & €O., LTD. ; SUBSTITUTE PARTIES 
ATLANTIC TRADING (DELAWARE) CORP., THE : 
SUMITOMO BANK, LTD., MORGAN, STANLEY & Index No. 03959/76 
CO., CLARKSON & CO. LIMITED, CLARKSON. : 
GORDON & CO., KLEINWORT BENSON LIMITED 


>and THE GOVERNNENT OF THE PROVINCE OF 


NEW FOUNDLAND AND LABRADOR, 


Defendants. 


Se ee ee ae ee ee ee oe Se 


STATE OF NEW YORK ) 
>: BB. ¢ 
COUNTY OF NEW YORK) 

Edna R. Sussman, being duly sworn deposes and says: 

1. I am an attorney admitted to practice in the State 
of New York and am associated with the firm of White & Case, 
attorneys for The Clarkson Company Limited, as trustee in 
bankruptcy for Provincial Refining Company Limited (PRC) and 
Newfoundland Refining Company Limited ("NRC"). 

2. I submit this affidavit in Support of the motion 
by the Clarkson Company Limited, as trustee in bankruptcy for PRC 
and NRC, for an order substituting The Clarkson Company Limited, 


as trustee in bankruptcy for PRC and NRC, as plaintiffs in this 


action pursuant to CPLR §1017and Staying all proceedings in this 


Exhibit’ B 


action pending the determination of this motion. 


3. By orders of the Supreme Court of the Province of 


Newfoundland on March 12, 1976 PRC and NRC were adjudged bankrupt 


and a receiving order was made against them. The Clarkson 
ed 


Conpanuy Limited was duly appointed as trustee of the estates of 
4 ee er a A cr eat Se ee DO AE as 
ee ee ge a ace 


the said bankrupts. (Ordersof the Supreme Court of Newfoundland 
Se comer er eee 


are annexed hereto as Exhibit A.) 
4. Section 1017 of the Civil Practice Law and Rules 
specifically provides that: 


"If a receiver is appointed for a party, 
--.-the court shall order substitution of 
the proper parties." 


59. As is set forth in paragraphs 1 and 3 of the 
complaint filed herein the plaintiffs named in this action are 
suing derivatively on behalf of the bankrupts, PRC and NRC. The 
claims set forth in the complaint belong to the bankrupts, PRC and 
NRC, and must be prosecuted on their behalf by The Clarkson 
Company Limited, as trustee in bankruptcy for PRC and NRC. 

6. No prior application for the relief requested 


herein has been made. 
7. Wherefore The Clarkson -ompany Limited respectfully 


requests that the relief sought herein be granted. 


63 ‘) é 

{ ee : ae e ae ht ha 
~ eR TS A Gece 
Edna R. Sussman 


Sworn to before me ‘this 
18th day of March, 1976. 
aS sf rae 


; / V4 
fe / i afta /\ fet A 


, Notary Public 
ama ROMAN 
stot we e . of tow York 
ey ee a Ccan78) 
tb ps ter oe Cnty 
Ey t? wen 3, 1977 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


aaa we www ew ee ee ee ee ee eee —— a me ee ae ee ee ee 


PROVINCIAL REFINING COMPANY 
LIMITED 


and 


NEWFOUNDLAND REFINING COMPANY 
LIMITED, 


Bankrupts 


THE CLARKSON COMPANY LIMITED, as 76 Civ 
Trustee in Bankruptcy, appointed by : . 
the Supreme Court of the Province 
of Newfoundland, of the property 
of Newfoundland Refining Company 
Limited and Provincial Refining 
Company Limited, 


Plaintiff : 


-against- 


oe 


JOHN M. SHAHEEN, ROY M. FURMARK, 
ALBIN W. SMITH, PHILIP GANDERT, 

PETER L. CARAS, PAUL W. RISHELL, 
WILLIAM J. SHERIDAN, and JOHN DOE, 2 


Defendants. 


SIRS: 


1373 (R.O.) 


NOTICE OF APPEAL 


PLEASE TAKE NOTICE that the defendants hereby appeal 


to the Court of Ap 


the Order of the Honorable Richard Owens, on Ma 


granting an Order T 


peals for the Second Circuit from (a) 


rch 23, 1976, 


o Show Cause and entering a Temporary 


¥ 


a een ee 


¢ a6 


Defendants' Notice of Appeal 


Restraining Order; (b) the Court's refusal to grant defendants 

application made March 25, 1976, that the Temporary Restraining 

Order be vacated; and (c) the Court's refusal to enter an Order 

denying said Application to Vacate said Order under Rule 61 

of the Federal Rules of Civil Procedure, on the grounds that 

such actions are inconsistent with substantial justice. 
Defendants request that the Court of Appeals direct 

the District Court to vacate the Temporary Restraining Order 

forthwith and stay all proceedings before the District Court 

in this matter pending a decision by the Supreme Court, New 

‘York County, in the action (SNR Holdings, Inc. et al, v. 

Ataka America, Inc. et al. (Docket 03959/76)) filed prior 

to the institution of the action herein, in which the identical 


question of State law has been raised by plaintiff herein. 


Respectfully submitted, 


MANNING, CAREY & REDMOND 
Attorneys for Defendants 
AA 


Cr 


f 


oy This | Ct wrench 


oa Member of the Firm 
122 East 42nd Street 
New York, New York 10017 
(212) 867-1040 


WHITE & CASE, ESQS. 
Attorneys for Plaintiff 

14 Wall Street 

New York, New York 10005 
(212) 732-1040 
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" UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF ME YORK 


PROVINCIAL REFINING COMPANY 
LIMITED 


and 


NEWFOUNDLAND REFINING COMPANY, 


Sankrupts. 


THE CLARKSON COMPANY LIMITLD, as 
. Trustee in Bankruptcy, appointed by 
the Supreme Court of the Province 
of Newfoundland, of the property of 
Newfoundland Refining Company Limited : AFFIDAVIT 
and Provincial Refining Company 2 
- Limited, 


f Plaintiff, 
-against- 
> JOHN M. SHAHEEN, ROY M. FURMARK, 
_ AT.BIN W. SMITH, PHILIP GANDE2T, 
PRTER L. CARAS, PAUL W. RISHELL, 
+ WILLIAM J. SHERIDAN, and JOHN DOE, 


Defendants. 


; STATE OF NEW YORK 
» COUNTY OF NEW YORK 


DONALD C. HOOVER, being duly sworn, Says: 


I am a chartered accountant (the Canadian ezuiveal- 
ent of certified public accountant) and Vice-President of 


2 The Clarkson Company Limited ("Clarkson"), Trustee in Bank- 


* ruptcy of Newfoundland Refining Company Limited ("NRC") and 


© Provincial Refining Company Limited ("PRC"). I submit this 
f 


Affidavit of Donald C. Hoover 


affidavit in support of cea. s application for a prelii- 


inary injunction. 

Clarkson has been appointed Trustee in Bankruptcy 
for NRC and PRC by the Supreme Court of the Province of 
Newfoundland. t is obviously necessary that for Clarkson 
to fulfill its obligations as Trustee in Bankruptcy it must 
have custody and control of all assets of the bankrupts, end 
in particular the books and records of the bankrupts. 

Clarkson has been engaged in an examination cf the 
books and records of the bankrupts pirsuant to the order of 
this Court since March 23 (except for March 25 when the 
defendants' securing of a restraining order from the Supreme 
Court of the State of New York precluded our examination). 

. An expeditious examination requires that Clarkson be given 

* custody and control of the books and records. We have been 
allowed access during what the defenGaats regard as working 

" hours, that is Monday through Fridag from approximately 
9 A.M. to approximately 5 P.M. The Court should be advised 
that these are not the hours which we would regard as neces~- 

’ gary under the circumstances. Our examination of the books 

and records on the property of companies which I believe are 
controlled by the former officers and directors of NRC and 
PRC has been impeded by such mechanical matters as the 
refusal of defendants to give Clarkson access to Xerox 

i machines. Further, we are continually surrounded by agents 

: of the defendants, precluding our representatives from hav- 

ing the normal conversations and, indeed, telephone calls 
essential to this sort of investigation. 


I can assure the Court that if Clarkson is given 


i Affidavit of Donald C. Hoover 


( custody and control of the bor and records of NRC and PRC, 


as has been requested, that Clarkson will safeguard the prop- 
erty and assure the Court that if its order is either 
changed by this Court or on appeal in the Canadian court, 
that Clarkson will forthwith return the books and records. 
Clarkson, as Trustee in Bankruptcy, further ur- 
gently needs control of the other property of NRC and PRc. 
Every day that the property remains within the contro) of 
one or the other of the financially troubled companies in 
the Shaheen group, the possibility continues that another 
creditor of another Shaheen company may attach or otherwise 
levy upon property rightfully belonging to the estate. To 
preclude controversies which could dissipate the assets of 
the estate and to preserve the fair distribution of the 
‘estate for all the creditors, it is essential that Clar‘son 
be given, as Trustee, custody and control of all assets, 
"including bank accounts and accounts receivable of PRC ane 
_ NRC. 
Failure to turn over to Clarkson the books and 
records of the bankrupts may cause irreparable injury to the 
+ estate. I wish to further emphasize what was set forth in 
; the affidavit of Jeffrey A. Barist, sworn to March 23, 1976 
as to the need for Clarkson to examine the books and records. 
: The limited examination of the books and records which we 
- have been allowed thus far indicates to us that tens of 
: : millions of dollars were disbursed from NRC to PRC to other 


“@ { a 
' Shaheen-related companies under circumstances which our 


& 


* counsel advise require immediate investigation and legal 


' 


action. As Trustee in Bankruptcy, we are charged under 


POUR EL WS + 


us 


Affidavit of Donald C. Hoover 
( Canadian law, similar I am ing ned to American law, to 
. recover for the estate and the benefit of creditors all 
. transfers which were in defraud of creditors or otherwise 
preferential or improper. It is obvious that this important 
task cannot be accomplished without Clarkson being given 
unfettered access to the books and records of NRC and PFC. 

B Jt have been familiar with this action since Clarx- 
son's first involvement in the bankruptcy of NRC and PPc, 
and am fully familiar with the proceedings herein. I have 
read the affidavit of Jeffrey A. Barist, sworn to March 23; 
1976, and have further read the affidavit of Richard ceY. 
Manning, sworn to March 25, 1976. With respect to the as 
sertions by Mr. Manning that Mr. Barist does not have Know. - 
edge of various aspects of this case which he recites in 
his affidavit (and which I understane to have been bases 
upon documentary information an3 information transmitted ‘> 

' him by representatives of Clarkson), I can state that I 
have personal knowledge of these matters and hereby ao af- 
firm that the statements of fact made in the Barist affidavit 


are, to my knowledge and belief, true. 
! fe 


/ 
() c. | ae oe : 
DONALD Cc. HOOVER 


Sworn to before me this 


3lst day of March, 1976. 


U ” 
c 6.6454 


SUSSMAN 
ers ai Nove York 


a Bil ddeed WLS ee 


asst. 


ad 


AFFIDAVIT OF J. A. BARIST IN 
SUPPORT OF PRELIMINARY INJUNCTION 


4 UNITED STATES DISTRICT cour ( 
SOUTHERN DISTRICT OF NEW YORK 


PROVINCIAL REFINING COMPANY 


LINZTED 
and 


NEWFOUNLLAND REFINING COMPANY, 76 Civ, 2373 
LIMITED, (R.O.) 


Bankrupts. 


THE CLARKSON COMPANY LIMITED, as 
Trustee in Bankruptcy, appointed by 
the Supreme Court of the Province of 
Newfoundland, of the property of 
Newfoundland Refining Company Limited REPLY 
and Provincial Refining Company AFFIDAVIT? 
Limited, ; 
Plaintiff, 
-against- 
JOHN M. SHAHEEN, ROY M. FURMARK, 
ALBIN W. SMITH, PHILIP GANDERT, 


PETER L. CARAS, PAUL W. RISHELL, 
WILLIAM J. SHERIDAN, and JOHN DOE, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


JEFFREY A. BARIST, being duly sworn, says: 


“ I am a member of the bar of this Court and of the 
4 

: firm of White & Case, attorneys for The Clarkson Company, 
Limited, Trustee in Bankruptcy of Newfoundland Refining 


Company Limited ("NRC") and Provincial Refining Company, 


Limited ("PRC"). I submit this affidavit in support of 


Etidavit of J. A. Barist In 
Support of Preliminary Injunction 


C 


the application of Clarkson a a preliminary injunction. 


DEFENDANTS' ATTEMPT TO GET THE NEW YORK 
STATE SUPREME CCURT TO ENJOIN THE ORDER 
OF THIS COURT 
On March 25, 1976 Mr. Manning secured from Mr. 
Justice Tyler, Supreme Court New York County, the follewing 
ex parte temporary restraining order in the action entitled 
SNR Holdings, Inc. v. Ataka America, Inc. (Index No. 02959/75): 
"ORDERED, that vending the hearing and determ- 
ination of this motion, said defendant, its agents, 
attorneys and employees be, and hereby are, en- 
joined and restrained from taking any further ac- 
tion in the State of New York or interfering in 
any way with the business or assets of NRC or PRC 
or their officers, located in the State of New 
York, (a) pursuant to the purported appointment 
ef said defendant as Trustee in Bankruptcy by Order 
dated March 12, 1976 of the Provincial Court of 
Newfoundiand; or (b) pursuant to the pursorted 
authority granted said defendant as Receiver under 
the First Mortgage on the PRC refinery at Ccme By 
Chance, Newfoundland, the Second Mortgace on the 
said refinery and unger the First, Second and 
Third Debentures issued by PRC...." 
The issuance of this order denied Clarkson access 
to the books and records of NRC and PRC on March 25, 1976. 
The order was secured in part on Mr. Manning's 
representation to the State court that: "It is not believed 
that such an order of this Court would in any way conflict 
with the order of the federal court." Affidavit of Richara 
; @e¥Y. Manning, sworn to March 24, 1976. 
On March 25, 1376 the State court was informed 
that the restraining order issued by the State Court would 
. interfere with the right of inspection, copying and 
examinat .on of books and records of NRC and PRC given by 


; this Court to Clarkson. Justice Tyler thereupon modificd 


Affidavit of J. A. Barist In 
Support of Preliminary Injunction 


_' the restraining order he had issued the previous day so as 


to provide: 


"ORDERED, that the temporary restraining 
order entered by this Court on the 24th day of 
March, 1976 hereby is modified to the extent that 
Clarkson is not restrained from proceeding in the 
U. S. District Court action or taking any action 
pursuant to any order issued by that court." 
(Order of Justice Andrew R. Tyler, March 25, 
1976.) 


We leave for this Court to determine whether or 
not the securing of the initial restraining order by ME. 


Manning was a deliberate contempt of its processes. 
FURTHER ACTION BY MR. MANNING 
Ch ah A Balt herded 


On March 26, 1976 defendants filed a Notice of 


Appeal to the Second Circuit and moved the Circuit to (1) 


. remove the stay issued by this Court; (2) stay all proceed- 


ings herein pending or determination of the State court 
proceeding. The motion is scheduled to be heard on Avril 6 
(defendants originally noticed it for March 30). We believe 
that there is no jurisdiction in the Court of Appeals, there 


being no appealable order. 


THE SMOKESCREEN OF THE TWO TRUSTEES 
eS, 


Mr. Manning does not contest that the Supreme 


Court of the Province of Newfoundland issued the receiving 


” orders annexed as Exhibits A and B to the Barist affidavit 


of March 23, 1976 appointing Clarkson as Trustee. Instead, | 


* Mr. Manning asserts that Clarkson's status as Trustee "is 


: highly questionable" (Manning affidavit, 49, sworn to March 


* 
i 


“SR SO A Fe WT. t+ 


25, 1976.) The arguments made by Mr. Manning thit Chief 


Justice Mifflin of the Supreme Court of Newfoundiand did 


Affidavit of J. A. Barist 


( not correctly apply Canadian y is an argument which ray he 


made only to the Canadian courts. However, so that this 


Court will understand the legal position of the Trustee in 
Canada we have enclosed as Exhibits A and B hereto, the : 
affidavit of Messrs. Pierre Lamontagne and John Green, Canadc- 
ian counsel qualified in the law of Canada, as to the position 
of who is the correct Trustee and the status of the bankrunt- 


. ey proceedings in Newfoundland. Further annexed, so as to 


make the record complete are: the full "Proposal" of NRC and 
PRC (Exhibits C and D);: the Notices of Appeal by PRC and URC 
(Exhibits E and F) from the Order of Chief Justice Mifflin 
appointing Clarkson as Trustee; copies of the Order of Chief 
Justice Mifflin denying NRC's and PRC's Application for a 


stay (Exhibits G and H). 


CLARKSON'S ALLEGED AFFILIATES 


asserts that it will “review the ex parte action sought by 
the applicants ("Clarkson") herein or those acting in con- 


| 
The Manning affidavit, sworn to March 25, 1976, | 
cert with them...." (pages 2-3). Certain of the proceedings | 


set forth in the Manning affidavit were not made by either 


The order of the Supreme Court of Newfoundland, 


: “ Clarkson or anyone acting in concert with Clarkson, to wit. 
per Chief Justice Mifflin, which appointed Clarkson as | 
i 


* Interim Receiver for the assets of NRC and PRC, was sought 


a 


. by a creditor of NRC and PRC, Atlantic Trading (Delaware) 


Le 9] 


* Corp., a subsidiary of Ataka & Co., Limited, not Clarkson. 
‘ If the affidavit, as Manning asserts, of Atlantic Trading is 
“demonstrably fraudulent” the place for such an ergument is 


‘ the Newfoundland court in which it was filed. ’ 


Sue Ph ae. - 


OW Tay 


Affidavit of J. A. Barist 


The Sanko Steamship{ nes' application has, to our 


knowledge, nothing to do with the bankruptcy proceedings of 
NRC and PRC. Apparently, Mr. Manning implies that because 
Sanko Steamship Lines is a Japanese company it is somehow 2 
"Japanese affiliate” of the Japanese corporations which are 
creditors of PRC and NRC to the amount of $350-millicn. 
Apparently, Mr. Manning seeks to create the 
impression of some sort of conspiracy by linking Clarkson 
entities with whom it has no connecticn. Indeed Mr. Man- 
ning's accusations go so far as to imply that the courts are 
somehow the accomplice of this “conspiracy”. We find no 
other explanation for Mr. Manning's comment, after discuss- 
ing what he alleges to be the ex parte stay orders of this 
Court and the failure of this Court to grant similar relief 
to NRC and PRC, that “equal protection of the laws are being 
stretched to the limit in this case." Manning affidavit, 
“March 25, 1976 at 43. And we fail to understand Mr. Man- 
ning's assertion that "Judge Motley, chose not to endeavor to 
protect the jurisdiction of this Court from such ex parte 


Canadian orders...." (44) 
THE NEW YORK STATE ACTION 


The complaint in the New York State action brought 
by the group against the creditors and trustee is annexed as 
Exhibit I. It is an in personam action and pleads no issues 


i} present in this case. 


THE ATTACK ON THE CANADIAN BANKRUPTCY PROCEEDINGS 


We fail to understand much of the sense and any 


' of the relevance of pp. 10-22 of the Manning affidavit. 


Affidavit of J. A. Barist 


rf . 
( 
Apparently these arguments were made and found wanting in 


the Canadian bankruptcy proceeding. They are of no relevance 


to the proceeding in this Court. 


Sworn to before me 


this 3lst day of March, 1976. 


* 
rT) 
s42, kK a 
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EXHIBIT A 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PROVINCIAL REFINING COMPANY 
LIMITED 


and 


NEWFOUNDLAND REFINING COMPANY, 
LIMITED, 76 Civ... 1373 
(R.O.) 
Bankrupts. 


THE CLARKSON COMPANY LIMITED, as Trustee 

in Bankruptcy, appointed by the Supreme 

Court of the Province of Newfoundland, 

of the property of Newfoundland Refining 

Company Limited and Provincial Refining 

Company Limited, AFFIDAVIT 


Plaintiff, 
~against- 
- JOHN m. SHAHEEN, ROY M. FURMARK, ALBIN W. 


SMITH, PHILIP GANDERT, PETER L. CARAS, 
PAUL W. RISHELL, WILLIAM J. SHERIDAN, and 


Defendants. 


* STATE OF NEW YORK 


COUNTY OF NEW YORK 


PIERRE LAMONTAGNE, being duly sworn, says: 


I am a graduate of the Paculty of Law of McGill 
, University, having received a B.C.L. degree in 1958. 

I was called to the Bar of the Province of Quebec 
i in June of 1959, and have practiced my profession actively 
_ since then. 

I was appointed Queen's Counsel in January of 


: this year. 


Exhibit A 


( 


I am a partner of the law firm of Weldon, Courtois, 


’ Clarkson, Parsons & Tétrault in Montreal, Province of Quebec, 


Canada. 
I am one of the attornevs for Atlantic Trading 


Company (Delaware), the petitioning creditor against Provinc- 


- dal Refining Company Limited ("PRC") and Newfoundland Refin- 


. ing Company Limited ("NRC"). 


Under Section 91 of the British North America Act, 
1867, which is the written Constitution of Canada, the 
legislative authority in matters of bankruptcy and insolvency 


is the Parliament of Canada; thus, bankruptcy law is uniform 


. across Canada, although practice in certain matters may ane 


does vary from province to province. 


The relevant statute adopted by the Parliament of 


* Canada is the Bankruptcy Act, R.S.C. 1970, Chapter B-3 (tne 


" "ACt"). 


I have read the letter of Richard Y. Manning of 


“March 20, 1976 to the Honorable Andrew R. Tyler, Justice of 


* the Supreme Court of the State of New York, annexeé as 


-, Exhibit FP to the affidavit of Mr. Manning, sworn to March 


. 25, 1976, and, in my opinion, the statements contained there~ 


+ in concerning Canadian bankruptcy law are incorrect. 


-.- KRUNTR OST ee 


peace aT 


I have read the order made by the Honorable Chief 
Justice Mifflin, of the Supreme Court of the Province of 
Newfoundland, on March 12, 1976 and, in my opinion, based 
on Canadian law and more particularly on the Act, The Clark- 
son Company Limited is the sole and only trustee to the 
assets of PRC and NEC. 


The petition for receiving order presented to the 


Fee ge et terme manne oe 


Exhibit A 
|. Supreme Court of the Province of Newfoundland was filed under 
the provisions of Section 25[1] of the Act, and the above 


order for a receiving order was made under paragraph 6 of 


the said Section. 


~ 


Under the provisions of paragraph 9 of the said 


Section 25: 


"Upon a receiving order being made, the 
Court shall appoint a licensed trustee as 
trustee of the property of the bankrupt" 


"and it is under that provision that The Clarkson Company 
Limited was appointed trustee by the Honorable Chief Justice 
/ MESES in. 


Section 50[4] of the Act provides that: 


"The bankruptcy shall be deemed to have 
relation back to and to commence at the 
time of the filing of the petition on which 
a receiving order is made...” 


Paragraph 5 of the said Section 50 provides that: 


“On a receiving order being made..., a 
bankrupt ceases to have any capacity toc 
dispose of or otherwise deal with its prop- 
erty, which shall,...forthwith pass to and 
vest in the trustee named in the receiving 
order or assignment...” 


Under the provisions of Section 1][2] of the Act: 


"The trustee shall, as soon as may be, take 
possession of the deeds, books, records and 
documents and all property of the bankrupt..." 


Paragraph 4 of the said Section 12 provides that: 


"No person is, as against the trustee, en- 
titled to withhold possession of the books 
of account belonging to the bankrupt or any 
papers or documents relating to the Court's 
or to any trade dealings of the bankrupt..." 


Paragraph 5 of the said Section 12 provides that 


TT as SN ed te heen 
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C ( 


any person who has in his possession or power any property 

of the bankrupt that he is not by law entitled to retain as 
against the bankrupt or the trustee must deliver the said 
Property to the trustee and, under the provisions of Paragraph 
6 of the said Section, for the purposes of obtaining posses- 
sion of and realizing upon the property of the bankrupt, a 


trustee has power to act as such "anywhere". 


a 


f 
j 
lew — a \ 


Pierre Lamontagne 


. Sworn to before me this 


oy 


“31st day of March, 1976. 


oT Sa a SB 


| A. SUSSMAN 
ie, Sinte ef Now York 
Mo. 31-$290749 
Qualified in fis York Couns 
Commissicn Expires hisrcit 33, 1977 


EXHIBIT B 


ye Sab) a a 
PRON feeds: CF 


ervy oF fu. Ton: 


eS Se ee ne ee ee en ee 


POND WD: 


I, John lt. Green, of the City of St, John's aforesaid, 


/f Bolicltor, hereby make oxth and Bay && fellows: 


TVIT I as & partner in the lav Faria of Chalker, Gresn 


| 
) 
: 
| 
| 
| 


& Rowe, Solicitors for Tho Clarkeon Corssny Ldisited 
("Trustee") end e& such have perronel knowledge of 


the facts herein depossd to except where etharwine 


en 


Set a ee ee Se eae ae ee ee ae ee 


noted, 


THAT pursuant to tha preoviniongs of the Bankruptcy Act, 


ey 


Chap. E=3, Revised Statutes of Cunada 1970, us emendad 


Relantie Trading (Delavara) Corporation ("Atlante") filed 


Se ee eS ae ete ee eee 


a Petition on February 13, 1276, in the Suprens Court 
of Rewfoundland (trial Division) In Benkruptey (the 
"Court’) preying that che Court cvant receiving ordsrs 
aqéinet the property of Provincia) RECS usta Corepsany 
Limited ("“brovinesa) Reisning") end the property of 
tewfoundinnd Kofiming Company Licited ("levfoundland 


Refining’). 


Exhibit B 
13, 1976, isavod (4) 


wory Litaited Intexin 


arta ence 


kinfining and (b) 
; ry? Li rit p ed 


farfoundland Relining, 


GAG on Y GO, ASTG, beaxringn vorg oommenced in the 
Court Ubleh Gamedidiod an Merch 12, 1976, at which time 
Chiekt Guntice Hiytlin edjvdsea rrowspelel kelining 4nd 
RewFoundiend hefininy benksant and granted Receiving 
Ordere (the "Rogsiving Orders") dn xecpset of the propai'ty 
of Gach o£ such coupunies, appointing Ge Clarkeon Company 
Linkited te bo Trustee ef the ostate of each of Buch 


companies, 


TRACT on Kureh 17, 1276, the Selicitors for Provincial 
Refining and Rawfovndland Refining filed on behalf of 
each company & Notica of Appeal and hopitoation for Laave 
te Appeal with thea Court, in rtobpect of each of the 


Reeoiving Orders. 


{ 
| 
| 
? 
| 
| 
y 
i 
| 
! 
| 
; 
| 
| 
t 
| 
! 
) 


TUAT it was held by the Qucbee Superser Court (In 
Bankruptcy) in tho case In_ke Gilbert, (1942) 3 CBR 485 
that the effect of an appoal against a receiving oxdey is 
to be deterinineda according to the ordingry rules of 
procadure of thea local court, 


He > B Pne 
daitads 
es ee 


: 
| 
: 


the ypuses of the local courte in Revfloundland are 


— 


contilned in The Rules of the Supremes Court (the “hules"} 


" 17) 
° ed . : 1) 
Exhibit B . 
' fe a $4. 4.4. ro ! 
y ‘ yay Pye Wt er a wits. FLO Ree, Raviecd Statuten of 
ayn y 
Loita end, {870, Cicviiet 269, As BmehGEed. } 
{ 
(0) GUS Crore MY Belo iG: oF the Males provider that 


r4 ye wee te) ee eee of epeconttesf 
7H eppind thal) not ornate en a stey ef crocntion er 


Of picunediugn unde. tle dccanion appealed from, except 


no fax ne the dwaye eppooles 


re 


.iay ordery and no 


iniworedtéte éeb or prorecniisry nholl be invalidztei, except. 
fe for an the aWoage eppcnled from wey Girect." 
(9) ¥ 


application on behalf of Pravinera) Refintny and 


UAT on March 29, 1876, Chiel Justice Hiffiin heard an 


Kevfoundland kafining requesting that seid Judge order ¢ 


Lene ae aS eae Oe DEON oe Oe 


sinensis: es ihinieceaisiapiiainitiaiinilintk: Sie caucasian. sparse nee: 
= een : gg 


utay of Che operation and excovtion of tho Reesiving Orésrs 


.— naeoee tes 


WUits2 the appeals to the Court of Anpeal had been disposed 
ah i 


(16) GHA having rend the affkdavit SLied by tho Solicitor 


: for Provinclel Refining and Newfoundland Nefining ané 
having heard counre) foy all perties, Chicf Justica 
NiFfiin denied the sete spplication for a atay of 
: Hep he the opsration snd execution of the heesiving Orders, 
a 


} *s, ¢ "t 

+ ybeotelay before m2 at the 
CLEyTOrest. Johnts, sn the 
a ye ovine of Newfoundland, 
his 3]5t day of Haroh, 


er ae < 
* 
ba 
oe 
e =" 
-— 
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aloe, Al Lote Se 


) 
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EXHIBIT C 


Con lonmnatan et 
Corporations 


Con. and 


Cotpurtaic Afaus 


Bankruptcy Failites 


P TICE TO THE TRUSTEE ACTING IN A 
PROPOSAL MADE BY AN INSOLVENT PERSON 
(Sec. 12 (1), 42 (1)) 


tn the matter of the proposal of: Dans laffaire de 
th nsntin dn at 
tsiate Name — Nom de i ectil 


Newhoundland Re dining Company Limited Coopers § Lybrand Limited 
Otticiat Receiver = Séquesie otteret we No. Orssrses 
a's *wssi08 


Ronald 8. Twohig 


Dare isted Security Oeaosit ss 
Date de dns c Cautrounement 
12] 03 |7 Pyle vives ,Jorlx 
Oy 


ov MYA MVEA 


1, an Official Receiver in and for tfis Bankruptcy 
Division, do hereby certify: 


That you, the trustee acting in re the proposal of this 
estate, filed with me the said Proposal pursuant to 
the provisions of section 42(1) of the Bankruptcy Aci; 


You, the trustee of this estate, are required pursuant 
to Section 12(1) of the said Act to deposit with me 
Security in the sum above within seven days from the 


dats hereof, 


7 

ve 
@ ) @ 

CA*ADA 
DANKRUPTCY ACT 
LOISUR LA FART 


° TIME HEURE 3 


12 WAR1976 
4: ft] *y 7 tx o 
ep, = 
ss "rey myn 
Mg REONY of 


% 


4 

Pd 
& 
r) 


Ronald B, Twohig 


ee & 843 180 745 


'a@ proposition de: 


AVIS AU SYNDIC NOMME CANS UNE PROPOSITION 
DEPOSEE Pi LINE PERSONNE INSOLVABLE 
(Art. 12 (1), 42 (1) 


Trustee — Syndic 


Newkoundfand 


| 


Je Soussigné, séquestre officiel Gans et pour ts pré- 
Sente Division de faillite, certifie par les présentes: 


Qu’en qualité de syndic vous m'avez produit une copie 
de !a proposition susdite Conformément aux dispositions 
de farticie 42(1) de ta loi Sur la Faillite, 


Que vous étes requis, Conformément & l'article 12(1} de 
ladite loi, de déposer entre mes MBiNS, d'ici sept jours, 
UN CButionnement au montant indiqué en ribrique. 


Otfccrat Receswer ~ Séquesie otficret 


‘BEST COPY_AVAILABLE 
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COOPERS & LYBRA.NE LYMITED 
410 Duke Street Tower 


Scotian Square 
Halifax, N.S. 


March 12, 1976 


Ronald B. Twohig 

Official Receiver 

Bankruptcy Division 

Department of Consumer & Corporate 


Dear Mr. Twohig: 


I am filing herewith a Proposal under the Bankruptcy Act, 
today lodged with me by Newfoundland Refining Company Limited 
together with astatement showing the financial position of the 


debtor at the date of the Proposal. 


Also enclosed is a copy of the shareholder's resolutions 


auth’ ~izing tne makine of the Proposel. 


Yours very truly, 


fbb Who 


ROBERT H. BRUCE <8 


Delivered by hand 
at St. John's, Nfid. 


Wexren 12, 1’ 


EXhHibie Cc 


IN THE MATTER OF THE PROPOSAL OF NEWFOUNDLAND REFINING COMPANY 
LIMITED, A BODY CORPORATE, INCORPORATED, ORGANIZED AND EXISTING 
UNDER THE LAWS OF THE PROVINCE OF NEWFOUNDLAND. 


PURO UP. OS A 


NEWFOUNDLAND REFINING COMPANY LIMITED, the ab 
named Debtor, (the Company),, hereby submits the following 
under the Bankruptcy Act. 


Les THAT secured claims shall be paid in accordance wi 
present arrangements existing between the Company and the holder 
secured claims or as may be agreed between the Company and the 
holders of secured claims. 


2. THAT payment in priority to all other claims dir 
by the said Act to be so paid in the distribution of the prope 
of an insolvent person shall be provided for as follows: 


Preferred claims, without interest, to be paid in 
full in priority to all claims of ordinary creditors. 


3. THAT provision for payment of all proper fees and 
expenses of the Trustee and all accounting and legal fees on and 
incidental to the proceedings arising out of this Proposal and in 
connection with the preparation of this Proposal, including advice 
to the Company in connection therewith, shall be made in the 
following manner: 


All such fees and expenses shall be paid in priority 
to all claims of creditors. 


4. THAT provision for payment of all claims of ordinary 
creditors, being those persons with claims not referred to in 
Paragraphs 1, 2 and 3 of this Proposal, including claims of every 
nature and kind whatsoever, whether due or not due for payment as 

of the date of this Proposal, including contingent or unliquidated 
claims arising out of any transaction entered into by the Company 
prior to the date of this Proposal, which creditors shall hercinafter 
be referred to as “ordinary creditors", shall be made as follows: 


All ordinary creditors shall extend the time for 
payment of their claims on the later of the 30th day of September, 
1976, or such date as may be in accordance with present existing 
»arrangements. 


i 
LB) e H 
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Se THAT Coopers & Lybrand Liatted of the City of MNalifa~x, 
in the Province of Hove Scotia, and licenced Lo net as Trustce in the 
Province of Newfoundland, shall be the Trustee under this Proposal 
unlil the first mecking of creditecs, atl which meeting the firs 

item of business shall be the appointment of ttristee. This meeting 
shall be held on or about April 21, 1976. 


6. 


nder this Proposal whos 
ng: 
: "+ (a) On a date to be deterninea by the Inspectors 
.. which date shall be not later than the 15th. day of September, 
. the Inspectors shall instruct the Trustee to call a meeting of 
‘the creditors of the Company to reconsider the financial situati 
the Company and to determine what Ppaycents shall be made to th 
*, Ordinary and preferred creditors and at what times such Payn 
' shall be made. ae 


. (b) To advise the Company fro: 
its management and opersations. 


; (c) To advise the Trustee, from time to time, in 
‘connection with such other matters or things relating to the 
Management and operation of the Company‘s business or the Trustee's 
actions under this Proposal as the Trustee may, from time to time, 
request. : ; : ; fs 


Te THE Trustee is authorized however, prior to September 
. 38, 1976, as funds may become available and paid to him by the Company 
. OX Otherwise received by the Trustee, to make payments to ordinary 


‘creditors, subject to Paragraph 2 and 3 herein, on the following | 
basis: ; Ass 


: Each creditor shall be entitled to payment of 1003 
of the first $1,000 of its claim and pro rata with other unsecured 
creditors on the balance. : : 


a. THAT the moneys payable under this Proposal shall be 
paid over to the Trustee and the payment thereof shall be secured 
' dn the following manner: . 


Until such time that the Company has completed its 
obligations under this Proposal, the Company will provide to the 
Trustee such information as the Trustee may in its discretion 
require concerning the affairs of the Company without limitation. 
The Trustce will at all times be entitled to inspect the Company's 
books, records or other documents and to interview the Company's 
officers or employces during normal business hours. : 


Exhibit C 


To secure payment of its Obligations under this 
Proposal or any subsequent Proposal, the Company will grant to the 
Trustce for the bencfit of all its ercditors debenture security 
on all its asscts subordinated to existing security agreements but 
ranking in priority to all future security agreements. The Trustee 
Shall have the right to further postpone its security interest in 
favour of new security interest, if the issuance is in the Trustee's 
discretion deemed in the inteorest of creditors. 


9: IT is an express condition of this Proposal that the 
Trustce may at any time during the life of this Proposal or 
following, in the event of bankruptcy upon the default of the 
Proposal, attack any preference Payment of fraudulent conveyanc 
as defined under the Bankruptcy Act, if such Payment could have 
been set aside if the Company had made an assignment in bankruptcy 
On February 13, 1976, and, without limiting the generality of the 
foregoing, to apply the provisions of Section 108 and related 
sections of the said Act if they are deemed applicable. 


e 
© 


AN 
.DATED at St. John's, Newfoundland, this | be day of March, 1976. 


NEWFOUNDLAND REFINING COMPANY 
LIMITED 


PER: es hig eens ol 2 
oe 


\ 


us tickles, 


(Signature of Company) 


SIGNATURE OF WITNESS 
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IN THE MATTER OF THE PROPOSAL OF NEWFOUNDLAND REFINING COMPA 
AND cm 


LIMITED, A BODY CORPORATE, INCORPORATED, ORGANIZED AN 
UNDER THE LAWS OF THE PROVINCE OF NEWFOUNDLAND. 


AE ORT DANE? 
eed Siler beta tlle 


I, Roy M. Furmark of Brooklyn, New York, in the State of 
New York in the United States of America, make oath and say that 
the attached statement and the several lists hereunto annexed 
marked "A" to "H" inclusively are to the best of my knowledge 
belief a full, true and complete statement of Newfoundland 
Refining Company Limited's affairs on the 12th. day of March, 1976 
-and fully disclose all its property of every description in its 
possession and in reversion as defined by Section 47 of the 
Bankruptcy Act and subject to information in my possession as of 


February 29, 1976. 


‘ 


SWORN before me in the) 
City of St. John's, in) 
the Province of ) 
Newfoundland, this72 ) 
day of March, 1976. 


SIGNATURE OF 
ROY M. FURMARK 


on vA : EXECUTIVE VICE PRESIDENT 
A AG Ky ii ag A é se 


A Commissioner etc., or 
A Notary Public in and 
for the Province of 
Newfoundland 
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“REWFOUS Use Aw LBD ING COMPANY 


oi a so omeee 


Accounts Puyahle - Trade 


Accounts Payable - Marine Operations 


Common Brothers Lid. (Charter Hire Short- 
fall - PRC} 

Bamburyh House, 

Newenrtle Upon Ty 


Ataka Anorries, tne. 

633 Third Avenue, New York, N.Y. 10017: 
Notes Payatle - Crude 
Accrued Interest on 42 Mit 


Gotasas-Larsen, Inc. (Note Payable) 
122 East 42nd St., New Yorh, NY 10017 


Court Line Ud. (Laan Pyable) 
Canadian Dept. of Wational Revenue 


(W/H Tax) Sir Humphrey Gilbert Bldg. 
St. John's, Newfoundland AIL 5x 6 


BALANCE 
3/10/76 


271,613.69 
13, 881,339.49 


37,606.36 


42,000, 000. 00 
6,414, 461.52 


9,10}, 304.12 


3. 286, 026,2 2g 


400, 226, 22 
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KRewlowndland holiaing Cumnaay Limited 


Acemptia Payable - Trade 


U.S. Moly + U.8. $ wae 
BALASICE 
3/ : eo 

fir Canada $ 52.85 
P.O. Dox /BP 966, Winniveg, 
Canada R36 2V6 
American Inst. of Chemical Fanticers 12.23 
545 EB. 47th Stu, NY, KY LUGCIT- 
Americas Petroleum Institute 150.03 
1601 K St. N.W., Washiasten, D.C. 20006 
Auto Hire 1,030.53 
746) Newman Blvé., LaSaile, Que. HSN 
Avis Transport of Canada Lid. . 784.27 
750 Laurentian Blvd., Montreal 379, Que. 
Avis (U.S.A.) 6$9. 96 
P. ©. Box 201, Garden City, N.J. 11530 
Bally Haly Gelf Club = 
P.O. Box 5656, St. John's, Newfoundland 
Bell Canada (47758) 1,329.31 
P.O. Box/C.P. 8713, Mostreal, Que. H36 3P7 
Bell Canada (#1736) 32,22 
P. O. Box /C.P. 8713, Montreal, Que. H35, 3P7, Que. 
Bell Canada (#8616) 134.60 
CP/PO Box 8712, Montreal H36 3P6, Quebec 
Bean Bros, Ltd. £9.20 
Lyon Tower, Colliers Weod, London SWI9 23N 
Blue Line Taxis 38.59 
455 Coventry Re., Ottawa 7, Ontario 
Better Office Systems eS 
270 IMacheren St., K2P OM3 Ottawa, Ont. 

*. Brown k& Bent 6, 000. 05 


3301 6th Avenue, New Yo.«, NY 10019 
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Newloundl cd 2. Hindi Cuimpany Limited 
Accounts SA Rash we Trave 


U.S. Books - ys 
ee 


Bureau of Wational Aifa: 


aa cue ies ae 
123) 25th ot. Pre Vey 


Campeau Corn. 
2932 Baselina Re., Box 47, Terminal "2° 
Ottawa, Ontario Kriv ; 


C2nada Wide Parking Serv 
904 Rue Belmont St., Mont 


Canadian Technical Prd]. Be 
Cattter, Ine, 
Sih Ave. & S2nd Ste NN. ¥., NoY. 10822 


Charles & Co, 
1601 Bromdale Ave., Bronx, N, Y. 10462 


hrist Cella 
160 E, $$th = Me Xs N.Y, 1co0l7 


Cirkers Moviag & torayge 
316-322 BE, 46th Ste, NEY. NY. 10017 


HK. Clarkson & Co. Lid. 
52, Bishopgate, London ECZP, 2AD 


Claridzes Hote} 
Brook St., London w 1, Eegiané 


Collier, Shanson, et al 

1666 K St. Nn, W., Washingtan, D. C, Z2000& 
Cloud Ciud 

$55 Lexington Ave., N.Y.N.LY. 10017 


Conrad Hilton Hotels 
720 Michigan Ave., Chicago, Ml. £0805 


Corpus Publishers Sve Lid, 
& Crescent Rd., Toronto, Catarlo M4W ITI 


ie s 
BALANC? 


176.75 


10,336.27 


2,701.82 
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Bataoncs 3/10/76 
C.P. Lelecommuaicsiions (Mon 
P.O. Box 1259 
Montreal, Que. H3L 273 


C.P. Telecommusications (Ottawa) 
P.O. Box 1269 
Montreal, Que. H5C 226 


Creative Prict & Publishers 
Water Stree \ 
St. John's, Nfld. (Box 947 


Curtis,Dawo, Fagan, et al 32, 872.68 
Royal Trust Bidz. 


St. John's, Nid. AlC 539 
The Daily News 


John DeNigris Asscc, 1,635.48 
25 Broad St. 
New York, N.Y. 10004 


Dewey, Balnntine, etal 11,236.90 
140 Broadway 
New York, N.Y. 16065 


Dunhill International List Co. 
444 Park Avenues South 
New York, N.Y. 19016 


Emery Air Freight 44.50 
P.O. Box 7 

Scranton, Pa. 18501 

F.T. Business Esterprises 

Brocken House, Connon Strect 

London ECiP 4BY, Eagtand 


Forrest Sign Co. 
949 Second Avenus 
New York, N.Y. 10022 


Bernarde Gagae Co,, Ltd. 70,682.57 
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o. Set SQ UGE bye Satis 
Accounts Vagaiste ~ "fndi 


D.5.. Monta a 
NE, St 


seeetteheedlliaeemtamantin oe oe ee 


Goodyear Printing £ Sta 
122 XE, 42nd ss, 


Cross & Brown 
22 Fifth Ave., NY 


liydro Quebec ' 
500 Rue Fullum cp 6072 t4éontreal H3C 3G3 


Gulf Publishing Co. 
P.O. Box 2606, Heuston, Texas 770)1 


Hotel Newfound!and 
St. John's, Newfoundland AIC 5ws 


IBM Canada Lid. (Ottawa) 
1250 Egleston Ave., E.Don Mills, Ont. M36 JH 


IBM Canada Lid. Montreal) 
P. O. Box /CD 453 Sta, Q, Toronto, Ont. M47 2R6 


IBM U.S.A, 


P. O. Box 147, Dept. 23 N, Madison Sq. Sta. 
New York, New Yer: 10022 


Independent Printing Co. Ine. 
215 E. 42nd St., New York, NY 10017 


1.7.7. World Communications 
P.O. Box 4057, Church St. Station, NY NY 10249 


Johasons Ltd, 
155 Dorchester Bivd., Montreal, Quebec 


Journal of Commerce 


Litton Educatfona] Publishers 
P.O. Box 1517, Cincinnati, Ohio 452 


MeLean Group 
45 Charles St. East, Toronto, Ont. M4Y 1$2 


* MacLean-llunter Lid, 
$8) University Ave., Torunto, Ont. MSW LAT 


442.045 


53.99 


85.67 


64.09 


27.63 


23,657.20 


3,330. 00 


S heetinade kek Lee 


NNT reeey 
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Wewloundbase Y ofiavin 
Accounta Payable - Prade 
Ne ee a a ce es eects 
BALAWNCS 
3/10/74 


- S345 55 (* 00 Gare ~~ 
Metropolitan Calculator System 


600 3rd aivenve, WY, WY 10016 


20.06 


15,839.79 


Murray Hib Limousine 
18280 Rue Bane, Mostreal P3C IN4 


National Investment Library 
80 Wall St., New York, NY 10005 


Wewrock Reporting 221.55 


Oil Daily (Advertising) 31, 164.00 
(Subscriptions) 

P.O. Box 13266 Church St. Station 

New York, New York 10249 


Ottawa Journal 
365 Laurier Ave., W., Ottawa, Ont. KIG 3K6 


Pine Hill Crystal Spring Water 
517 E. 132nd S:., Bronx, New York 10452 


Pitney-Bowes 
150 ‘Ferrand Ds., Don Mills, Ontario M3i<t 345 


Platts Oilgram News Service 
Box 412, Hipghstawn, N. J. 06520 


LL re nee ' 
TE TY Steen niet hes Mesescneteane 
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Frocon Lid 
flreater 
ie 


FJompstead Rod 
Zondoa NW] 7358, Enpland 


Canadian Business 
1080 Benver 2? 
Moatreal, Quch: 


Shipping Guides Lid. 


Parelic Ho 


cuse, 25 Wormwood Street 
London EC2 En 


’ 
igland 


Wm. A. Taylor Ltd. 
95 Madison Avenue 
iNew York, New York 10016 


Telesan : 
lio vonn street 
New York, New York, 10038 


TAS Communic2uons 

15) Sparks St. 

Ottawa, Ontario KIP 5£3 

Telex Int'l-Barmford Publishers Lid. 
27 Madox Street 

London WIR 9LE, Englaad 


Trizec Equidies Ltd - 2,007.50 
Place Ville Marie : 
Montreal, Quebec H3B 256 


U.O.P. 3 2, 189.00 
30 Algonquin Road 


Des Plaines, Blineis 60016 


Waldorf Astoria (21. 69} 
Park and 50th. Streat 
New York, New York 10022 


Haren 


BON rtp eR sare hea To 
. : ie ee Pe yess - Ered tie wetace ee bee h ete! etter bog bere irene erate on = 
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Vento: Dolan s - 3/10/75 
City of Cltsiva : 193.03 
Gollection Sevan 

Finance Deaazt 

13) Sussex Drive 

Oltawa, Ontario KIN SA! 


Western Union Intes:ational 
Dox 6247, Church S:rest Sia, 
New York, New Yerk 10003 


Yestern Union Tele: 
Box 6247, Church §: 
New York, New York 


White Hart Inn 
Salisbury, Cena. ¢6063 


Xerox of Canada (Montreal) 
1Westmont Square 
Westmont, Quebec H3Z 2P9 


Xerox of Canada (Cttawa) 103.20 
Carling Square 11 

785 Carling Avenue 

Ottawa KIS 5A4 


Xerox Corp. (U.S.A.) 
P.O. Box 8787 

Church Street Station 

New York, New York 10049 


- Paul Boyd 9,275.35 
1155 Dorchester Bivd. West 


Montreal, Quebec - Suite 510 


om © Oy we Bw Ewe 8 


. Oil Buyers Guide 
P.O. Box 998 
Lakewood, N.J. 0870) U.S.A, 


ee 


_Setterarener ern ee 


$271,618.69 
SSS 
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MewSound’. 
Marine Ones 
U.S. Roos 
BALANCE 
3/10/76 
fvtalka America, Ine SS oes 
633 ‘Third Ave, Mew 
(a) Commissions 
(db) Bunkers 
(c) Interest 


B.P. Marine Internatinnal 900. $0 
620 Filth Ave., LY, » N.Y. 10020 


B.T.A. Lid, 162.69 


“olfe Tone Sguare, Dalry Coa., Cork, Ireland 


Common Bros, Us5.A. lid. 11,049.77 
61 Broadway, NY. WLY. 30016 


Cory Jumaos « Rio de Janiero 
Ave. Rio Branco, 4-1) ander 
Caixa Postal 774-%C-00 


Gotaas-Larsen, Ine, 
$22 F. 42nd Si., HoY¥., N.Y. 10017 


Gray, Mackenzie & Company Limited 17,593.58 
P.O. Box 79, Duboi, United Arab Emirates 


Kuwait Ofl Tankers Co. S.A. : 143,497.83 
P. O. Box 7655, Fahaheel, Kuwait, Arabia 


Marine Agente & Mrokers ltd. 4,365.03 
P.O. Box F262n, Freeport, Baharnas 


E. H. Munday !: Co, (Baharans) Limited 20, 026,18 
P. O. Box F-24492, Freeport, Dahamas 


Barry Royliana & Cie 
Soc. Anonyme an Capital de 77350056 
RC, Marseille 58 BeyE 


Sauko Steamship Co, L448 8,226, 027. 34 
12-1) Yurakuche ? hone . 
Chiyoda-ku, Tokyo, Jepan 
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Newfound pany) Netining Company 
AMinys 


Marine Oper AyAbLe 


Limited 


Us. Nant; . 


LT cy 


; Waka-Ku, 
*, Japan 


Huge Try, 
116 


py 


J0, Vis San Siro 


ty Co., Inc. 
Uchanna Ave, 


21204 U.S.A, 


pany 


Usuf Din Alined } 
P.O, Boo: 290, 


<anog 


Duhaj, yu, A.E 


oe 


BALA» 
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EXHIBIT D 


Ranokipicy 

NOHCE TO TL Tir tl ACT iA 
PROPOSAL MADE DY AN TESOUNIRE th ON 
(Sec. 12 (1), 42 (1)) 


In the matter of the proposal of; Oans Vallaue de ta 
farce Name - = Mam ge i acted 


Provincial Refincna Company L united — 


Otticral Receiwer > . Slew ¢ we “pitics ‘ei 


Ronald B, Twon.z 


1, am Official Receiver in and for this Bankruptcy 
Division, do hereby certify: 


That you, the trusice acting in re the proposal of this 
estate, filed with me the said proposal pursuant to 
the provisions of section 42(1) of the Bankruptcy Act; 


You, the trustce of this estate, are required Pursuant 
to Section 12(1) of the said Act to deposit with me 
Security in the sum above within seven days from the 
date hercof, 


a 6 


-— 
NAne sonar 
UPTey 
~! a LA FAY 


Otfoceat Mecerwer 


Twohig 


Ronald 8B. 


€C4 BE8 110 PEs 


o 
N° de is division 


Ornteres 
NavsoundLand 


“pats ie feurity Benes Date 

ew de rot , duh Onntren 

422i srk Bh noises: a J o3 [36 
i & tA 


> Slawestie offecrel 


6s 
ong 


AVIS AU SYNDIC noneal OANS UNL PROVOSITION 
UIVOSTL PAR UNE PLESONNE INSOLVAULE 
(Art. 12. (1), 42 (19) 


SOR OSiTion de: 


Trosice = ~ Syndic 
[Ceopers & Lybrand Limited 


<ohemeneenectinenin | + miei 


Je soussigné, séquestre officiel dans et pow ta ped. 
sente Division de failine, certifie par les présentes: 


Qu’en qualité de syndic vous m'avez Produit une copie 
de !@ proposition susdite confuemément aux dispositions 
de l'article 42(1) de ta toi sur ta Faillite. 


Que vous tres requis. confoemément 3 l'article 12(1} de 


ladite loi, de déposer entre mes Mains, d'ici sept jours, 
un Cautionnement au montant indiqué en rubeique. 


A te ee 


Exhibit D 


41 fine 


Seo 


dum fey 
Hua Ecux, 


Ronald B. Twehiag 
Official Recciver 
Bankruptcy Divisio: 
Department of Cons 


Dear Mr. Twohig: 


I am filing herewith Proposal under the Bankruptcy Act, 
today lodged with me by Provincial Refining Company Limited 
together with astatement showing the financial position of the 

g g 


debtor at the date of the Proposal. 


Also enclosed is a copy of. the shareholders’ resolutions 


authorizing the making of the Proposal, 


Yours very truly, 


nih Grr 


ROBERT H. BRUCE 


Delivered by hand 
at St. John's, Nfld. 


March 12, 1976. 
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PIV Vt Abs hee bes a Ae Hae eta! SRE TC 


90 TParh AVGrHiteC 
Now York, New York, 10016 


Robert H. Bruce, Esq., 
vice President 

Coopers & Lybrand Limited 
410 Duke Street Tower 
Scotian Square 

Halifax, N.S. 


Dear Mr. Bruce: 


We herewith lodge with you, an original and two copies of 
a Proposal under the Bankruptcy Act and a statement showing the 


financial position of the debtor at the date of the Proposal. 
\ 


Also enclosed are three copies of the sharcholders' 


resolutions authorizing the making of the Proposal. 


Yours very truly, 


(Le yon wv oD 


ROY M. FURNARK 
EXECUTIVE VICE PRESIDENT 
Delivered By Hand 
at St. John's, Nfld. 
March 12, 1976. 


f 
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IW THE MATTER OF THE PROPOSAL OF TROVINCTAL, KEELE TSG COMDANY 
SPEED, A BODY CORPGR-Ti, USCC UNATED Gal HD ait 
wie PAWS OF VU PROVINCE OF IW 


2 oe eee 


PROVINCIAL REFINING COMPANY LIMITED, the above 
named Debtor, (the Company), hereby submits the following proposal 
under the Bankruptcy Act. 


Le THAT securcd claims shall be paid in accordance with 
2 eoresent arrangements existing between the Company and the holders of 
secured claims or as may be agreed between the Company and the 


holders of secured claims. 


pe THAT payment in priority to all other 
by the said Act to be so paid in the distribution of 
of an insolvent person shall be provided for as follows: 


\ 
' 


rreferred claims, without interest, to be paid 
full in priority to a!11 claims of ordinary creditors. 


as THAT provision for payment of all proper fees and 
expenses of the Trustee and all accounting and legal fees on and 
incidental to the proceedings arising out of this Proposal and in 
connection with cne preparation of this Proposal, including advice 
to the Company in connection therewith, shall be made in the 
gllowing manner: 


All exch fees and expenses shall be paid in priority 
to all claims of creditors. 


4. THAT provision-for payment of all claims of ordinary 
creditors, being those persons with claims not referred to in 
Paragraphs 1, 2 and 3 of this Proposal, including claims of every 
nature and kind whatsoever, whether due or not due for payment as 

of the date of this Proposal, including contingent.or unliquidated 
claims arising out of any transaction entered into by the Company 
prior to the date of this Proposal, which creditors shall hereinafter 
be referred to as “ordinary creditors", shill be made as follows: 


All ordinary creditors shall extend the time for 
miyment Of thesr claims to the later of the 30th. day of September, 
1976, or such uate as may be in accordance with present cxisting 
trrangements. 


Exhibit D 


ie THAT Coopers & Lybrand Limited of the City of Nalifaz, 
ta the Province of Hova Scalia, and licenced to act as Trustee in the 
Peavinec OF Howfoundland, shall, le the Trustee under this Proposal 
until the first meeting o£ creditors, at which meeting the first 

Stein Of business shall be the appoiutwent of Yrustee. This meeting 
shall be held on or about April eo) ke Os 


G. THAT ak the meeting of creditors held to 
this Proposal, the eredilors may appoint one or more, but 
exceeding five persons, as Iaspeclors under this Proposal 
dutics shall be restricted to the following: 

(a) On a date to be determined by the Inspectors 
which date oar be not later than the 15th. day of Septcinber, 1976, 
the Inspectors shall instruct the Trustee to call a meetin ng of all 
the creditors of the Company to -zeconsider the financial situation of 
the Company and to determine what payments shall be made to the 
ordinacy and preferred creditors and at what times such payme! 
shall be made. : 


(b) To advise the Company from time to 
its management and opersations. ; 

(c) To advise the Trustee, from time to time, in 
connection with such other matters or things relating to the 
management and operation of the Company's business or the Trustce's 
actions under this Proposal as the Trustee may, from time to time, 
requcst. ae 


i: THE Trustee is authorized however, prior to September 
30, 1976, as funds may become available and paid to him by the Compan 
or otherwise received by the Trustce, to make payments to ordinary 
creditors, subject to Paragraph 2 and 3 herein, on the following 
basis: eat 


: Each creditor shall be entitled to payment of 1008 
of the first $1,000 of its claim and pro rata with other unsecured 
sept ieee on the balance. 


8. é THAT the moneys payable under this Proposal shall be 
paid over to the Trustee and the payment thercof shall be secured 
in the following manner: 


Until such <ima that the Company has completed its 
obligations under this Proposal, the Company will provide to the 
Trustee such information as the Trustee may in its diserction 
a a concerfing the affairs of the Company without Limitation. 
The Trustee will at all times be entitled to inspect the Company's 
hooks, records or other docunents and to interview the Company's 
Officers or cinployees during nocmal business hours. . 


an" 
cl 
Gc. 
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To secure payment of its obligations under this 
Proposal or any subsequent Proposal, the Company will grant to the 
Trustee for the benefit of all its creditors debenture sccuri 
on all its assets subordinated to existing security agreement 


ranking in priority to all future security agreements. The Tr e 

shall have the right to further postpone its security interes 

favour of new security interest, if the issuance is in the Trustce's 
discretion deemed in the interest of creditors. 

2. If is an express condition of this Proposal that the 


Trustce may at any time during the life of this Proposal or 
following, in the event of bankruptcy upon the default of the 
Proposal, attack any preference payment or fraudulent conveyance 
as defined under the Bankruptcy Act, if such payment could have 
been sect aside if the Company had made an assignment in bankruptc 
on February 13, 1976, and, without limiting the generality of the 
foregoing, to apply the provisions of Section 108 and related 
sections of the said Act if they are deemed applicable. 


y 
Es 


nN 
DATED at St. John's, Newfoundland, this \* day of March, 1976. 


PROVINCIAL REFINING COMPANY 
LIMITED 


aes 


-¢" 


it 
Signature of Company) 


SIGNATURE OF WITNESS 


“THERG 


1 THE PATTI: se i Al, REI 
LIHITibp, A : A i NIZED 
UBDER THE 4, A ae ) i ot, 2h, 
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APY i 


I, Roy 
Now Yock 
the attached 
siihaes a 
ities a full, true and conplcte s cement of Provincial 
i 
Refining Company Limited's affairs on the 12th. day of 
a 
and fully cGisclose all its property of 
Z & 2 
possession and in reversicn as defined 
Bankruptcy Act and subject to information in 


February 29, 1976. 


SWORN before me in the ) 
City of St. John's, in ) 
the Province of ) 


Newfoundland, this / 2) 
day of March, 1976. ( ‘ p= / 
og VoL as L- 
& oa Oe a KV te ff 


SIGNATURE OF 


ROY M. FURMARK, 
LN WW? EXECUTIVE VICE PRES 
A aio etc., or 
A Notary Public in and 
for the Province -of 
‘Newfoundland 


Johnsons Uirnited 7,261.26 


‘BEST GOPY AVAILABLE 
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IN THE BATTER OF ‘TH ROPUGAI, ] 2 dA RERERING COMPANY 
Liver, A. ROY COPPons7TEe NEUE) 1, ORGANLZED AND EXISTING 


UNDER THE LAWS OF ‘Tk 


I, Roy M. Furmirk Breooklyn, Mes York, in the State of 
New York in the United § eerie make oath and say that 
the attached statement the scveral lists hereunto annexed and 
marked “A" to "“H" inclusively are to the best of my knowledge 
belicf a full, true and complete statement of Provincial 
Refining Comgany Limited's affairs on the 12th. day of March, 1976, 
and fully disclose all its property of every description in its 
posscssion and in reversicn as defined by Section 47 of the 
Bankruptcy Act and subject to information in my possession as of 


February 29, 1976. 


SWORN before me in the ) 
City of St. John's; in ) 
the Province of ) 
Newfoundland, this / 2) 
day of March, 1976. 


) - 
=| a lye Tne 
) SIGNATURE OF 

} ROY M. FURHARK, 

) EXECUTIVE VICE PRESIDENT 


A Cummissioner ectc., or 
A Notary Public in and 
for the Province of 
Newfoundland 
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PLA. (Int'l) Management Consultants 


Poling Transport Co. 
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P.S. Ross & Partners 

Royal Dark of Canada (OW. YY.) 
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VWenor i Balance - 2/29/75 
Atake Armerict: Inc. - Tits est Se, 245,491.63 
Atska America Mc. + DBigdt Chartres 4,827,237. 74 
Ataka America Inc. < Buntcirs 2, 630, 747. 74 
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TR TRE SUPREME COURT OF THR PROVINCE OF NEWPCUNDLAND i 


COURT OF APPEAL 


MATT uy ay 


The Senxxruptecy Act 
Chazy. 3-3, H«S.C. 15970 
aid Ji Tih MATTER OF 


ROTICE OF APPEAL AND APPLICATION FOR LEAVE TO APFRATL 
jvchadiastodialaenth ieee LGM hie : 


TAKE NODICT that Hewfoundland Refining Company Limited appeals 

from the Order of The Honourable Chief Justice of the Priai 
Bivision herein mzede on the 12th. Gay Of March, A.D, . 2976 granting 
& Receiving Order against Newfoundlend Refining Company Limited 


and if leave is necessary applies for leave to appezl from the 


said Ordur end that the Court will be moved on Tuesday, the §th, o ‘| 
Gay of April, A.D., 1976 at 10:30 o'clock in the forenoon or 2! 
"50 scon chereaiter as Counsel can ke heard by Avbrey J. Bo unell 


OF Couns:l for Newfoundland Reilining Company Limited for e day 


to be set for th: hearing of the within Appeal and thet the 


grounds for the Appeal are thet the said Order is contrary to 


OA eee termee err ans 6 


the evidence, the weloht of cvidence and the law, particulars of : J 


i 
: which are 2s follows: 
? ‘ i 
- ~ ° J : 
i. The learned Trial Judge erred in feiling to hold that upon : 


filing a proposal to erediters by the Debtor ali preceedings 


ncluding the Petitien before hin were etayed; 
Ss ee ee Se ATS RTT TT TITY ee seem oy sete 


ee rece pear 


De ee ee ee 
eer Rpaxtito Wea CMe comer wwe ee Miwe 
~ 


>? 


Pam Fond re) s - 
of the Bankruptcy Act, Chapter 5-3, R.S.C. 1275, had ao 


: : : 7 p £ Periti Sr é sce Lving 
applicetion to procerdings by way Os Petition for @ Rece ‘s 


Oraer; 


~*~ 


eS 4° rine Beoer svona Orde 
: 3. The learned Trial Judge erred in granting a Receaving der 


we 


- ee ge be we ek ae 
when he had lest jurisdiction by reason of the filing o 


the aforesaid propuss}; 
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Tie learned q A Judse erred by arriving al the decision 


referred to in Ground 2 herein Without hearing argument; 


é 


The learned Trial Jucge erred in fasling to impose a Btay 


pursuant te the provissons of Section 
resolution cf a Gispuke as to the effect of ty 
agreements dated September 20, 1973, and other &gr 


between the parties; 
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7, The. learned Trial Jucge erred in granting the ih 


Oxder in the face of the aforesaid agracments: 


8. The learned Trial Juége erred in felling to pole that the 


petitioning erediter was using the Petition te obtain 


; collateral advantegs or for an improper purpose; 
9. The learned Trial Judge erred tn rejecting material evidence 


On the aforeseid issue 


19. The learned Prial Judge erred in holding that the fetitioner ; 
had established the existence of a Bebt oxceeding :1060.59 : 


and thet the Debtor had comaitted an act of bankrestey in 


the 6 months immediately preceding the filing of the Petition 


ll. whe learned Trial Jvige erred jn relying upon the filing I 
of the proposal es evidence of an act of bonkruptcy; | 

: F 

12. The learned ria) Sudge erred in Sranting th Receiving Order 


° 
’ 


in all the circenstances 


13. 


Such further and other 


grounds as nay appe2x from the traénscrint 


: 
tot were f yt “sate 6 . Sarg 5 : : 
As OF the i ec lthag an? an Counsel may aavise and the Court persis. 
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DATED at St. John's this 17th Gay of March, A-D., 1976, 

CURTIS, DAE, FPAGAH, RUSSELL, 
BONNELL & WINSOR, 

Solicitors for the Appellant. 

ADDRESS FOR SERVICE 

Suite 120i, 

Royal Trust Building, 

Water Street, 

St. John's, Newfouneland. 

TO: Messrs. Chalker, Green ¢ Rove, 

Barristers and Solicitors, 


Sth Floor, 

Royal Trust Building, 

Wat Ler Street Pr) 

St. John's, Newfoun@lana. 
Solicitors for the Petitioner. 
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InN THE MATTER OF 

The Benkruptey Act 
Chap. B-3, R,S.C. 1970 
AND IN THE ¥ 


Provincial P 
Company Lini 


TAKE NOTICS thet Provincial Refining Company Limited 

from the Order of The Ronourable Chief Justices of the 

Division herein mc on the i2th. Gsy of March, &.D. ,1976, granting 
a Receiving Ordex against Provinctal Refining Company Limites 
and if leave is necessary applies for leave to appeal from the 


saiG Order end that the Court will be moved on Tuesday, the 


6th. day of April, A.D., 1976 at 10:30 o'clock in the forenoon 


oon thereafter as Counsel can be heare by Aubrey I. Bonnes)} 


counsel for Provincial refining Compeny Limited for a jay to 
be set for the hearing of the within Appeal and thet the grounds 
for the Appeal arc that the said Crder is contrary to the evidence, 


the weight of the evidence and the law, particulars of which are 


as fcilows; : 


he Tho learned frial Judge erred in failing to hold thet vpon 
filing a propossi to creditors by the Debtor 611i proceedings 


including the Petition before him were stayed; 


se ~ a 
bes * _ ~ 


- - oo * 
e 


The learned Trial Judge erred in holéing that Seerion {9 ()}) 
of the Binkruptcy Act, Chapter 3-3, R.S.C. 1970, had no 
application te proceedings by way of Petition fer a Receiving 


Orter; : 
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when he had lost jurisdiction by reason of the filing 


of the aforesaid 


10. 


ii. 


12, 


ibit F 
Exhib >? 
The learned 7. 3) Judge erred by 4riving 


ah: 


referred to in Ground 2 herein without hearing argurient 


. 
’ 


‘The learned Trial Juaise erred in failing to imposr a 


Etay pursuant to the provisions of Section 25(16) pending 


7yeSolution of a 


Cisvute as to the effect of certain agency 
agreements ated September 20, 1973, ane other syrcements 


between the parties 


erred jn holding that 


89rGéhents were merely agreemsnts to make an agreenen 


The learned Trial Sudge erred in 


jranting the Receiving 
Or@er in the face of the aforesaid ayreorents; 


The learned Trial Judge erred i hold that the 


petitioning creditor Wa5 wvsing the Petition to chtain a 
collateral advantese or for an inpropsr PUrbese; 


fhe learned Tria) Judge erred in rejecting material evidence 


On the aforesaid issue; 


learned’ Trial Jucge errad in holding thet the Petitions 


established the existence of a debt exceeding $1090.00 


that the Debtor hag Comaitted an act of bankruptcy in 


6 months inmediately Prrceding the filing of the Petition; 


The learned Tria) Judge erred in rélying upon tho filing 
of the proposal as evidence of an act of bankruptcy; 


The learned Triad Judge erred in Granting the Receiving 


Order in all the cixcudstanecs; 
? 


Such further ang other grounds as mayY appear fron the 


transcrivt of the evidence and as Counsel may advi 
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IN THC SUPREME COURT OF NEWYOurDESS 
TRIAL DIVISION 


2 L2NKRUPTCY 


IN OTHE MATELR OF 
aerate 


The Bankruptoy Act 
Chap, B- 3¢ R.S.C, 1970 


Dre ore eee mee we ee ne, 


ARD IN THE HAPTER OP 


Rewfoundlend Refining 
nei tips: Linited 


ORDER 


URON Hotian of NewLoundland Refining Company Limited. 
AND UPON NEARING Avbrey bonnell, of Counsel for said Newfoundlene 
Refining Company Lhuktea, ARD UPON Ene RRING John Green, of 
Counsel for Atlantia Trading (Delaware) Corroxration ABD UPON 
READING the Affidavit Liled by Aubrey Bonnell I4' 1s ORDERED 
SUAT the request for a Stéy Of the operations and execution of 


the Keceiving Order granted horein be and is horeby denied. 


DATED at Gt. John's, this sated Gay of March, A.D. 1976. 


Pay Var Cine ww wk: 
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ee —. Salas we 6 
Sali. Oy we YAN, 
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2076. No. 337 


IN THR SUPREHE COURT OF REWPOUNDLAED 


TRIAL DIVISION 


= x 


ZH BARKRUPTCY 


it THE MATYER OF 

The Bankruptey Act 
Chap. 8-3, R.5.C. 1970 
AND IN THE MATTER OF 


Provincial Refining 
Company Limited 


{ 


. 
‘ 


ORDER 


UPON Hotion of Provinedal Refining Company Limited, 


AND UPON HEARING Anbrey Bonneli, of Counsel for said Provincial 


ee a ee cirnipcansertniien ion, sefin action to ents @ tence mT erettlwt a9 Darina atte atiatint thy tie « Cemmamacatn eanee canaries nies ate ot 


Refining Company Limited, AXD UPOW HEARING John Green, of 


Counsel for Atlantic Trading (Delaware) Corporation AND UFON 
RGADING the Affidavit filed by Aubsey Bonnell IT IS ORDERED 
THAT the request for a stay of the operations and execrtion of 


the Receiving Order granted heroin be and in hereby donied. 


DATID at St. oh this 29th day of March, A.D. 1976. 
~T3ke oun | 
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he basis of the vear 
Resicence of 


against 


INC., ATAXA & Syma 


I 
G (DELAWARE) 
XN 


DelesdantS 


aan IORRSD RISES 


To the above named Defendan 


Urat are herely Samar to answer the complaint ix this action and to serve 
a copy of your answer, OF, if the complaint is not served with this summcns, to serve 2 notice of 
appearance, en the Plaintiff's Attorne;(s) within 20 days 4.ter the service cf this summons, eacixs. 
of the day of service (or within 30 days after the service is complete if this su:mmons is 70! personally 
Geiivered to you within the State of New York): aad in case of your failure 70 aprear or answer, judg- 
men: will be taken against you by default for the relief demanded in the complain:. 
Dated, March 4, 1976 
Manning, Carey & Recnond 
~~ 633 Third ave-, u.Y., N.Y. Attorney(s) for Piaintizs 
Ataka - 633 Third Ave L.¥., Bets . 
Atlantic ; (Del.) Corp. 533 Third Ave., Post OF: 
N.¥.,N.¥.122 Bast 
The Sumitomo BSank,Ltd. ~ One Werle Trade Ceater, New Yors, 
‘ N.Y.,N.¥. (212) 8€- 
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Exnibit I 


PRENHE COUT, SATE OF 
YORK, COULT: OF NEW 


tows OUI 


9 ease ** 
PROV iiCi«c. 


ATAKA AHIERICA nC., BYAKA 6 CG., LID., 
. DELAWARE) CORP., anc 
“2, LID., 


Plaintifis, therough their attorne:;s, Manning, Carey & 
Redmond, complaining of the defendants ferein, allege as 
follows: 


1. This ection is brought under BCL §626 by SNR 


Holdings, Inc. ("SNR"), 2 Delaware: corporation, presentl 


<nolder of defendant Newfoundland Refining 


the sole stoc 


Company Limiteé ("NRC") and, through a *nolly owned subsi iary, | 
Provincial Holéing Company, Ltd., a Newlsundland Corporation, 
is and was at 211 relevant times herein <=he sole stockholder 


of Provincial xefining Company Limited .~ This 


action is brozrnt by plaintiffs because <= the existence 


1 ps Ooi brincing of such @2tlon based upon tne 

Azolication of defindant Atlantic Trading Salesere) Corp 

in wiolation of = forum selection clause Slncing tne parties 
“to hear a1] discutes in tne Cour of New Tork (see par. 
: 2. Piainti:- MRC is a Newfoundland, c2nade, corpora- 
tdon, with its o>incipal office in St. Joh='s, Newfoundlanc. 
i: 
: 3. PRC is é Newfoundland, Canada, ccr:sretion, with 
Hits principal office in St. John's Newfourliand. 
: 4\. Defendant Ataka America, inc. is, tn information and 
“belief, a New Yor corporation, with its crincisal place of 
[business in New York city, New York; at all relevant 
‘itimes herein, saii defendant was tne alter 250 and agent of 
4 


defendant Atake = 
5. 
-Ltd., is a Japane 


On intoz 


“in New York Ci 
“and Ataka & Co., 


-as "Ateka™). 


=ztion and belief, defence 


Exhibit I 


aro? 


So., Ltd., and both actes as one entity. 


~ 


Ataka & Co., 


32 corporation, which has > 


since 1956 (defendant America, 


usa. will be referred to zn, 


collectively, 


f 
t 
| 
\ 
1! 
h 
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6. On information and belief, defendant Atlan 


Trading (Delaware) Corporation is a Delaware corssarati 
poration, 


with a principal oifice in New 


Ataka shall incitée said defencd 


assignee, which zurportedly occurred on Fetruary 6, 


7 On information and belief, defencant Th 
Bank, Ltd. ("Sumitomo Bank") is a banking corporation, 
incorporated under the laws of Japan, with an agency in 
York City. 
RC owns en oil refinery et Come-By- 


Chance, Newfoundziand, Canada, which refinery, by contractual 


agreement was susplied crude oil by NRC at its cost. 


9. At all relevant times herein, defendants Atéka con- 
@ucted a world-wide trading operation, engaged in all phases 
of international purchasing and sale of raw materials of all 
types and otherwise engaged in all forms of 
commerce. 

10. In 1972, when it appeareé that there was insufficient 
financing avableanie to complete the refinery, Atzha agreed 
to provide $15,65¢,900 for such purposes to be 


first mortgage. itaka was at that time aczing 


ee rrr ae ee ee 


- 


0 Oe ereeme. wee cr tees ome erm res we memes 


aererres 


% 
care 
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between RC and Sanko Stcamship Company ("Sanko") for a lony 
tern charter of one VLCC vessel anc a short term contract of 
affreigntment. As part of the acaed Financing, Ataka re- 
Guired that these arrangements p2 cancelled and that NRC 
enter into three VLCC charter parties with Sanko, on which 
Ataka would act as broker at a fee of $250,000 per , ar. 
Atax: performed substantially no services for such fee. 


ii. By an “Agency Agreement", uated September 20, 1973, 


between plaintiff NRC and defendants Ataka. (Exhibit A hereto): 


(a) Ataka was appointed by NRC “as its exclusive 
purchase and sales agent for ALL THE CRUDE OIL contracted by: 
NRC with its suppliers to sell to Provincial Refining (plaintiz 
PRC) ..."; and rene agreed to purchase al) crude oil contractec 
for by NRC in accordance with the terms of the BP Trading 
contract inclvding the furnishing of Letters of Credit 
required under the said BP Trading contract, for which Ataka 
was to be paid a commission on all such purchases. 


(b) Ataka was to make payment for all crude oil 


supplied to NRC, with NRC being responsible to Ataka for all 


of such payments in the manner hereinafter described; 


(c) All sales of crude oil by NRC to PRC and receipts 
of payments therefor were to pe executed by Ataka for and cn 


behalf cf NRC, with such funds being used by Ataka to pay 


4 


Nd ae in age ama FB Migs PG ACAD IASI Baty OP Sth ats Se A Ae EEO eg ON NH Rc EGLO gE BE , , I tek ce een 
6 . u cane sisi " Ea: fe re 8 bag Ste oY oe eS 
: re a f ‘ 
: re | Exhibit I . g - : 


the supplier of such crude oil; 


(€) Ataka “as agent of “AC” agreed to extend to SRC 
credit facilities of Atake [Ataxa} for any advirnc2 to be 


made to NRC’s crude oil supplies for the crude cil to 
supplicd to PRC. The égreenen= a! 
Ataka's intentios "to snable NAC to overcome stert—-uo Giz- 
ficulties in the initial start-up $tage until ts refining 
For advances made by Ataka to °:2C's crude oil svspiier, 
NRC agreed to issue promissory notes to Ataxa 
the repayment terms and conditions to be agreeda...”; 
f (e) The parties agreee that such agreement woulé  &£ 
continue in effect for at leas~ ten years or un=il all 


?-. indebtedness of NRC to Ataka hac been repaid, whichever was 


longer. 
fi 12: The Agency Acreement contained the foliswing provision: 
¢ i. "This agreement shall be construed in accerd- 
i: dance with the laws of tie State of New York 
and any dissute arisinc between the Szrties 
i: Shall be suscittea ior ceternination =. &@ re 
oo Hew York Court."  (ScpAasis aaced.) 
; 13. By separate Supdlementary Agreement, @atz2i Septenber 


20, 1973, Ataka agrees to a lean of $42,5606,66¢ 


to HRC; such loan was *o be revresented by NRC's unsecured 


” 


promissory notes maturing June 30, i963. 


” 


yj 
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Exhibit I . i os 
i . \ , ‘ re) a 3 


14. Foellowvins execution cf the Agency Agreement and the 


Reape el a ae 1972 es ae au 
Suoolementary Acresrant on Sestember 20, 1973, the Israeli 
= © ~ 
. 7 c ~ ae 
meas war eruptec in Ostober 1573 and was followed hy the 
sie ‘ ets 
toothy OF) eterce on October i565 From Octose> 2, 12973 to 


OP2C countries, <=n= world price of crude oil increased 
phenomenally. The contract price of the crude oii purch: 
by NRC increased curing such period from $2.293 per barrel 
on October l, 1973, to $10.80 per barrel on NoverSer 1 
1974, and then to §11.77 on October t, 1975.. This, of 
course, necesSitz722 a similar increase in the exveait to be 

supplied by Ataka for the purchase of the crude oil required 


by NRC. These increases in crude oil price increased the 


credit required Zor 100,000 barrels per dey for 150 days 


(the credit allowed on the crude oil) from the $34,000,000 


ty 
9 


contemplated in September 1973, to $162,000,000 by November 
1, 1974. When there are added the $42,000,000 advance of 
Ataka to NRC and the $15,000,600 first mortgage loan, the 
present agreed level of financing reached $219,069,000. 

When the operatins ¢ifficulties and product price reductions 


mentioned in the following paragraphs £19 and £20 were 
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ns Bills of Exchnacsce which hed 


been issued 5° zn= cruée of! supplier purssant to the Ata 
DE taza 


rt 


Ee 2 a ee i ae Swe’ ane ; : : 
Letters Of Creti= <1tn en Uncerstanding that additional 


NRC to be aéministercé by Acaka as follows (art. II): 


«0 on movem eo © 5 mm 


"«j Title shall vest to NRC when <r* crude : 
i oil sesses the Zlange connecting Sugplier's ; 
piveiine or delivery hose with ‘he vessel's *3 
i intaxs pice, at which point supplier's re- i 
' sponsidility shall cease, and Fa= shall 
. asstm2 all risx o2 loss and darace until sas- 
: sage of title to Provincial Refining whica be 

: at the stip's flense at the whart at Come-By- ~° 


Chance. 


euees 


a) Payment to 3?T and/or any other supp 


i 
shall be mace by ATAXA out of the account 
ferrec to in e) below as agent only and WN 
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shali be solely responsible to aATARA to refund ; 
q any asvances or sayments mace including all : 
char¢2s and expenses, Legal fees, stam> Cuties ‘ 
‘ and t2xes of all nature incurrec by ATAKA i 
‘ during the cours2 of executing the terms and f 
: conéitions of the crude cil contract. : 


t, e) ALL sales «oO Provincial Refining and the 
: receict of pavnents according to the sales con- i 
trect by and becween N2C and Provincial Refin- 
7 ing s>.211 be executed by ATARA Icer ane on de- - 8 
half 22 S2C. Ail suems 80 receives By ATASA ‘ 
‘ eha.< be kest im €2 @ecount with & prime benk | 
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son of the foresoing desc 
Ateka was the sole supplier of the crude 


to efEectuate 


eferred to in Article II(e) cf the Agen 

and were to be the source, and the only source, 

in the Agency Agreement, of payments to BP Trading 

oil. Thus, the Agency Agreement makes clear that 
it was the credit of PRC that Ataka was relying upon for 

aymant to it for crude oil purchased and not the credi 

The $42,000,000 advanced to NRC by Ataka against th 
NRC promissory notes due June 30, 19€5, obviously w 


paid from some other source as NRC did not, at that time, 


have any source of funds other than the funds placed in the 


“Article II(e) bank account administered by Ataka. 


17. In early 1974 Ataka and PRC made PRC a direct party 
to the Agency Agreement by directing the bills of exchange 
issued uncer the letters of credit to PRC for acceptance and 
thus making PRC seianekiy liable to Ataka rather than being 


ingirectly liable through NRC as originally provided in the 


enc; Agreement. 
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33. Tne arrangements fsr she payment of funds advanced 


refins2 from such crude, fsiicw~2eé established f 


‘ m a ee nae 
at ott te rd Kattan aYr 2-4 Ghaha ee ~7 ai eas hah 
arrangements between Ata“ anc snaenecen waturas Resources 


ees — os " “ws Um os ~”e - > ~ 2 
Comsany, Inc. SER"), the sarent company of WRC and Pac. 


Starting in 1972 and continuing into 1975, Ataka and SR 


> 


ensezeed in a series of negoziztions in connection with many 


new ventures to be finance2 =. Ateka. From these nesotie:ions, " 
! 

there resulted documented sror5sals, many of which were 

executed, and many othe oi which were agreed to in principle 


with Gocements being drafted, wnich, in the aggregate, 


comnitted Ataka to finance in excess of two billion dollar 


if] 


of business ventures with SR or its subsidiaries, all of 


which contemplated paymen= to Ataka solely from the earnings 


‘of the particular venture Lavolved. The major ventures which 


Ataza undertook to finance for SNR were: 

(i) The purchase 5; SHR of 45,000 barrels per cay of 
Malaysian and Arabian crude oil; the one year's credit tec be 
provided by Ataka amounts <9 2>proximately $200,000,0 
this agreement was executes, and partially performed sb. Ataka; 
(ii) Tne particisicisn in the development, exploration 


or surchase of crude oii reserves and crude oil in “Alask 


ry 


wee errs 


+ ores 
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the Far East, Sisk*s intercst in the Canadian Athesasca oil 
sands, and the Nortn Sca; all of these ventures involved a 
estimated total corzitrmaat by Ataka of at least $100,600,09%; 
this agreement was executed. 

(iii) The purchase of crude oil for t 203,000 
barrels per day expansion of the Come-By-Chance refinery, 
which would have recuired credit of $400,0066,659; a coles 
agreement was sade. 

(iv) The accuisition of the iron ore €#posits at 
Julian Lake Labrador by a Canadian company to be owned $33 


by Ataka and 51% by SNR 


=.9 


ment necessary for the mining and pelletizin 


addition to financing the project, Ataka 


the pelletized ore; according to Ataka's studies, 


project involved an investment of 


$5 


and to finance the plant and equip- 


uncertoox to sell 
the overall 


66,000,000; not only was 


this project the subject of a written agreement between 


Ataka and SNR but also 


was the subject of favorable 


negotiations between the Newfoundlane Covernment and Ataka; 


the project has been delayed due to litigation 


(v) 


SN2 


bot 


A loan by 


company of Indonesia, and 


by Stik of 100,000 barreis 


whnici. would have 


—.. 
rosuires 


following the agreeren: 


See we 
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ver day of crude oil 
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the State 
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Letters of Credit for the purchase 
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approximately $415,3335,290; 


Ataza, SUR procecdcd 


in NevZoundland. 
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take over two Or three Very Large Crude Carriers; Ataka's 
50% commitment was $15,000,000; agreement in principle was 
reached and the agreement Grafted; the corporation "Ataxa 
Shaheen Navigation Company Ltd." was chartered by SNR at 


Ataxa’s reguest. 


- 


19. The PRC refinery was partially completed in December, 


1973, in substantial breach of the contractual commitment of 


the construction contractor to complete it early in 1973; 


many portions of the plant were not completed. Attempted 


= 


start-up disclosed many design and construction errors which 


have preventec completion and acceptance up to the present 


‘time. Plaintiffs have instituted a civil action in the 
Supreme Court of New York County for $189,060,000 in camaces 


‘against UOP, Inc., the compeny which designed most of the 


refinery, anc its wholly-owned suosiciaries, Procon, Inc. 


and Procon (Great settain) Ltd. which constructed the refi 
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20. During early 1974, the partially completed Prc 


<— a eee ot See 


refiner, produced a profit because the refined product 


——— 


prices nad been pushed to unprecedented levels above the 
of erude oil, largely because of the oil 
by the Arab oil embargo. About the middle 
, the refined product prices began to decline to a 
_level which caused the refinery to operate at a loss. Such 
loss was due to the design and construction errors comnitted 
by the construction contractor, the result of which was that 


the refinery was incapable of producing the lighter, more 


ao 2008 we ceces wet see ote 


valuable, -cfined products. .Had the refinery been capable 
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of producing such lighter, more valuable, refined products, 


most, if not all, of the operating losses would have been 


ee ee 


“avoided. The net loss during 1974 (incicding a first quarter 


iF 
i 


profit of $8,500,000) was $58,000,006, which losses and the 


reasons therefore were currently made known to Ataka. 
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21. Early in 1974, Ataka at its request became 
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a exclusive bunker supply agent for all of HRC's 
pp+y 
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ships in the Persian Gulf, the loading port for NRC's crude 
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oil: in mest instances, the price charged NRC by Ataka was 
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substantially in excess of prevailing market prices, and 
(b) a purchaser from the refinery of approximately 
one million barrels of naphtha, having a value of $15,000,099, 


usgently needed to cxcaange for chemical products 
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it retired; this preduct supplied carly in 1974, in the 
nidst of the Arab oll embargo; and 


(lc) the supplier to the refinery of $1,006,000 of 


22. On January 18, 1974, in a premature effort to 
invoke the provisions of Article III(a) of the Agency Agreemen 
under which PRC was obligated to increase its $3,000,000 
Letter of Credit after 18 months to an amount “equal to ths 
average of the cost of the shipments.of the last three (3) 
months”, Ataka suggested that the said Letter of Credit be 


x 


increased to a higher level required because of the increased 
cost of erude oil. HM. Takagi, Managing Director of Ataka, 
“guaranteed” that the Letter would "not be used and in case of 
need I will work cut with you some other method of refinancing 
should instances occur." Nothing more was done and the 
matter was dropped until August 1975 when Ataka suggested an 
increase in the Letter of Credit to approximately $22,500,000. 
After some discussion the matter was dropped. 

23. On October 16, 1974, the first Bill of Exchange 
which PRC did not have funds to pay became due; in accordance 
with the understood payment procedure, Ataka caused such 


Bill of “xchange, which was in the amount of $15,400,009, to 
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be “rolled over" to Necomber 15, 1974. Ataka paid that S1it 


of Exchange on the due date and PRC reimbursed Ataka on 


conform to the ability of 


54, in February 1975, Ataka beaan efforts to have Les 


4 


then unsecured claims against PRC and Pac secured by a third 
mortgage on the refinery, on the representation that Such a 
third mortgage was being required »y Ataka 


Agency Agreement maxes no provision for such third mortgecs. 


cr 


As the issuance of the third mortgage required the consen 
of the holders of the first anc& second mortgages, NRC and 
PRC undertook to endeavor to obtein such consents. 

25. While negotiations were in progress with respect to 
a third mortgage security for Ataka's claim, the First 


National Bank of Chicago ("Chicago Bank"), a creditor of PRC 


in the amount of approximately $28,000,000, of which $20,000,06 


was secured by a debenture with a lien on the crude oil and 
product inventory of PRC caused a Receiver to be appointed 
by the Newfoundland courts on October 24, 1975, on the basis 
of a default in payment which was then due. 

26. Ataka then caused meetings to be held among Ataka, 
vop, Inc. (which, as indicated in paragraph 1S HercoEl, 
designed a large part of the refinery and the parent company 


of the contractor which constructed the refinery), HEC, PRC 


zic. 
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and certain affiliated isterests. As 
meetings an agreenent dated Qctooer 230; 


: among said partics providing), inter alia, 


ye (b) 


upon 


number of steps were to be taxen for Ataka 


over effective control of the management 


{ 

t 

' 

‘ 

! 

t certain of their affiliates; 
} 

i 
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parts of the Agreement were not performed, 


i: accounting management of SRC and PRC were 
placed under the control 
Office szace was 
decisions 


accountants and all 


payments Of all types were Loeeee 


me is ee 


a Lesultio£ 


execution of the agre 


ned. UCP :co 


support (without any obligation to supply ac 


the financial 


of ptaka in accordance with 
provided Ataka anc 


and 


such 
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1975, was executed | 


(c) Ataka and UOp would undertake through financial 
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ditional funds) 
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*; and otherwise, including management of the operations, use 
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©6their best efforts to continue the operations of PRC with 
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ii the right to terminate such support in the event they decide 
i 

sf 

i: : ! ; : 

; they are unable to continue such operations on a profitable 
: 

i! basis." 
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i, 27. UOP failed to take any action with respect to the 

i! 

i} «October 28, 1975 Agreement; in spite of the fact that certain 
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and 


isolated anc 
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control and discretion. From 
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14, 1976, the affairs of 


control of Ataka, which w 


98. Following the assumption of GCOnELOL OF 
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(a) on November ¢, 
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thd 


and 
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& time forward 


until February 


PRC remained under the 


god 


having been reduced by $10,000,000 from proceeds GE accounts 
receivable seized by the Chicage Bank); Ataka requested as 
part of the transaction a demand debenture of PRC ("First 
Debenture") secured by a lien on PRC's crude oil and refined 
product inventory. Tt was understood by PRC and NRC that 
this note would remain outstanding as were the Bills of 


Exchange. 


th) "Rolled over” 
due on November 1], 1975, 
and Bills of Exchange for 


respectively, on November 


26th and 30th, 1976, based upo 


a Bill of Exchange fo 


to Kovember 9, 1976, 


_ 
‘< 


$18,700,600, 


for one year, 


$11,200,000 and $9,700,000 cue, 


26th and 29th, 1975, 


4 Ataka'ts decision as to the 


then projected cash flow of PRC which showed that two Bills 


of Exchange could be paid on those dates, without interference 


with the normal conduct of P 


{e) for the First 


paymene for crude oil, as 


3) hereof; Ataka advanced 
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RCS 
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a Me 


business. 
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1975, which Ataka then took bacx to pay 2tsclf fcr a ea 


of crude delivered to PRC; ataka required another deben 


EVES 
("Second Debenture"), secured as described in subparagraph 
(a) above and cuc February 15, 1976: if was understood: by 
NRC and PRC that these maturities would be “rolled over" as 
were the Bills of Exchange, to coincide with PRC's cash 


flow. 


(a) on December 23, 1975, drew against the $3,000,000 


Letter of Credit which had been outstanding and untouched sin 


September 13, 1973. 
(e) in accordance with the newly instituted pro- 
cedure, advanced $6,320,099 to PRC on January 30, 1976, 


which was used for a similar purpose as described in (b) 


. 


above, with the issuance of a third debenture ("Third Debenture” 


due May 1, 1976; it was aint tariy understood by NRC and PR 
that these maturities woulé be “rolled over" as were the 
Bills of Exchange. 

29. On or about November 15, 1975, defendant Sumitomo 
Bank, Ataka's principal Japanese bank, began to exert its 
influence in the conduct of the relations between Ataka, NRC 
and PRC; shortly thereafter, On or about December 45,3975, 
the tlew York investment hanxing firm Morgan Stanley & Co. 


(“Morgan Stanley"), “as rerained, either by Sumitomo Bank 
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give advice on the future conduct of the relationships 


30. On information and be 
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taka's relationships with NRC, PRC and the other SNR Compenie 
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;; was placed under the control of Morgan 
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nley on or about 
December 15, 1975. Within days of the retention of Morgan 


Stanley the cordial and cooperative re 
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Ataka and the SNR Companies terminated. 
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- 32. As indicated in paragraph 29, above, Ataka on 
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{ December 15, 1975, for the first time, changed the payment 
-procedures set forth in the Agency Agreement. which had been 
followed for two years and involved credit advances by Ateuka 
to NRC and PRC of more than $490,000,000 in 1974 and 1975. 


Ataka required the issuance of the Second and Third Debentures 


ae 


It was this change in the payment procedure, coupled with 


‘ gubsequent actions by Ataka and Sumitomo Bank in connection 


wee sere een ome 


with the Second Debenture, which constituted a substantial 


breach in the Agency Agreement and the perpetration of 
unlawful conversion of the funds of PRC and NRC by Ataka and 


ahs 


Suiaitono Bank. ‘The nature of the breach of contract and 3 


unlawful conversions by Ataka ana Sumitomo Bank was accomplishes 


as -fo)] Lows: 
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breach thersel, crude oil was purchased by unc and 
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Bills of Excnange were then held by the crud: 
presented for piyment on the due date Pa 


such Bills of Exchange by PRC from the net funds 
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from the sale of refined products; in the absence of 


cee een annees emma rene eens 0 6 Oem Sams memaene mmm © 


funds, Ataka caused such Bills of Exchange to be "rolled 
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over" until funds became available. 


5 (b) In contrast, the procedure followed in connection 


with the December 15, 1975 and January 30, 1976 deliveries, 


was that the crude oil was purchased by PRC from the crude 


Vo 
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supplier under the said Letters of Credit supplied by Ataka; 
Ataka had previously caused NRC to instruct the crude oil 


supplier to issue the Bills of Liding in Ataka's name, 
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rather than in the name of NRC or PRC; the Bills of Exchange 
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were presented by the crude supplier to Ataka's baa} 
acceptance as had been previously done; after the crude oil 
arrived at the refinery, Ataka refused to permit it to be 

delivercd to PRC until issuance of the Second Pchenture; thr 


nekorcs Of £ the refinery jetty for 33 cay 
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ats 


(at an aces cost ‘OC aporeniinately $660,690) pending negoria- 
tions over tine issuance of the Second Ushenturc. As PEC was 
facing imminent shutdown of the refinery :or Lace “GOL seruds 


he an 4 ees Bd ) | ~~ te S + + +} c es Pa] 4 

HRC and PRO uth etooa that the .ccone, ely -ture would be 
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refinanced on tne same basis as the Bills of Excnange hae 


(a) The crude oil, having a value of $24,446,850) was 
delivered to PRC; simultaneously Ataka made a loan of 
$25,000,000 to PRC against issuance of the Second Debentu 


the cash proceeds from the loan were then applied by Ata} 
| 36s at 


‘as a payment to itself for the crude oil so delivered, with 


the difference of $553,150 being “credited” to other amounts 


owed to Ataka. 


‘(b) As PRC sold refined products pr duced from the 


crude oil, the ebnwais were reguired by Sumitomo Bank (ther 
‘ 

directing the management of NRC and PRC) to be deposited in 

PRC's account in the Sumitomo Bank. Ataka and Sumitomo 

would then inform PRC as to the disposition of such funds in 

the Suaitomo Bank account on the basis thet certain, but not 


all, of the current expenses of PHC could be paid on the 


specific condition that substantially greater amouats would 
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» to its maturity date). Again, on January 30, 197 Ataka aovarenc 
‘1 on the advice of Sumitomo Rea and Morgan Stanley, refused to 
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advanced $6,300,009 to PRC against the discharge of approximate 


aboard. 
34. Between December 29, 1975 and February i0, 1976, 


Ataka and Sumitomo Bank by the above described procedures, 


unlawfully converted to their own use $18,700,000 of PRC's 
operating funds. 


35. Thereafter, on Fesruary 13, 1976, the day Ataka 


ee enn mane One: we meet ee re Te 
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moved for the appointment of the Receiver by the Newfoundland 


| 

eae by alleging the insolvency of NRC and PPC, as is more 
oe ‘ 
: fully described in parayraons 40 and 41, the Sumitomo Bank, 
tt 
i without prior notice to Pao of any claimed amount cue Sumitomo 

3 Bank unlawfully converted so its own use, $2,637,929 of 

a it 


PRC's funds, claiming a rictt of “set off". Thereafter, on 
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tepruncy 20, 1976, a custowr wath $905,739 into PRC" 


sod Come egies rete Hae 28 7 account, Following previous {NSErUCELOAS. Given 


by PRC, and Sumitomo Bank immediately and unlawfully conmvertcd 
said amount to its own use, again claiming a “set off.” 

46. Inthe latter pare of December 1975, Morgan Stanley 
retained Or caused to be retained the Houston based engineer J 


such purpose; the engineers spent one and one-half days at 
the refinery ane conducted their examination in sub-freezing 


temperatures which severely © 
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observation. Thereafkter, Pace rendered a report, supposedly 
dealing with the condition of the refinery and, after advisi 
NRC and PRC of the issuance of such report, Morean Stanley 
and Pace refused to permit NRC or PRC to examine a copy of 
said report; Ataka denied having received a copy of said 
report. 


37. Throughout the period 1974 and 1975, the refinery 


technical staff was constantly making ane updating various 


plans for correcting the engineering and construction deficiencic 


resulting from the breaches of the construction contract by 


oP ana its subsidiaries Procon and Procon (Great Britain) 
Led. BY September of 1975 the refinery technical staff hed 


sere itptc Elbit eaurtain corrections in the @asign and alterations 
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of the mechanical cquiparnt in the relinery would perhit 30 
oovrations at a point where the reflinccy could croduce tie 
design yield of refined products 
30. After the said tecnnical 6 budxin had been completec 
. | @Est estinates: for itt farlous required corrections were 
' 
» made, they were turned over to the PRC RRE Ttinancial 
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Studies showed that even at the depressed level of r 


product prices prevailing in the fall of 1975, the refine 


‘ 3} after corrections, would produce a substantial profit before 
; ze 
i} debt service. 
t 
i: 39. In January 1976, Morgan Stanley, purportedly acting 
' “ . 
i: i ' " : ; 
it for Ataka and Sumitomo Bank in their relations with URC and 
-t 
' PRC, asserted that Morgan Stanley "had no forward plan” for 
: 
hs . ° . m ° 
- the operation of the refinery on a profitable basis. The NRC 


and PRC financial management then extracted information fr 


mares ae 


existing studies, and prepared a formal presentation based 


ee ee eee 


upon the refinery as it presently existed plus completion of 
, , ; the visbreaking unit, anticipated for April 1976 
a copy of such study on February 3, 1976 to Ataka and 
Stanlcy. ‘This report showed that on the basis stated the 
refinery was capable of operating at a level which would 


produce a protit before debt service of $9,360,026 


ec Exhibit I ot 
re 
; - — 

y per gallon. ta substantial 
part of which nas since boon roee#lized) the reLinery would 


produce a profit before debt service of $41,000,000 per 


year. 

40. Im apparent disreca: of the forecasts supplied 5b, 
WRC and PRC and in apparent reliance upon the cursory exanina- 
tion of Pace, Morgan Stanley acting for Sumitomo Bank and 
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Ataka and pursuant to a definite plan entitled "Project W 
- > «= Ye + ; ; eo ~£ rrean ~e a re : 

eaused Ataka, in violation of the Agency Agreement, to claim 
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Gefaults on the First, Second and Tnird Debentures and on 


February 13, 1976, (a) appointed Receivers of the inventory 
purportedly under liens securing the said Three Debentu 
(b) requested and obtained the appointment of Receivers of 


all the assets of NRC and PRC by the Supreme Court o 


rh 


Newfoundland. 

41. In the documents fileé with the Newfoundland Court 
in support of its application for the appointment of an 
Receivers, Ataka made many false and fraudent allegations, 
and failed to make material disclosures; had such false and 
fraudulent statements not been made and had the material 
omissions been disclosed, no legal grounds for the appointment 
of the Reccivers would have existed. Ataka also failed to 


Gisclose to the Uewfoundland Court that Gi) the reason why 


rec and PRC were not meeting their current obligations to 
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othec creditors was that, between tlovenber 15, 1975, anc 


February 13, 1976, Ataka and Sumitomo Bank had unlawtully 
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| 42. Plaintift’ repeats ana realleges paragreohs 1 through 


43. Ataka substantiaily breached the Agency Agreement 
i 
=n that 2c 
1 
' 
| (a) forced PRC to issctse the Second Denenture, cated 
| 
iF ‘ : = 
ii December 15, 1975, and the Third Debenture, dated January : 
tt 
' 
F 30, 1976; 
tt 


(b) wrongfully converted the amount of $18,700,900 
of the operating funds of PRC and NRC; 


(c) terminated the arrangements for the financing of 
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| the purchases of crude oil necessary for the oper 
the refinery for which Ataka was the "sole agent” and thus 


i forced the shutdown of seid refinery; 


i (d) involed the jurisdiction of the Courts of tiew- 
foundland because of the Salsely alleged bankruptcy of URC 


and PRC, all in violation so 
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Courts as the proper forum for determinalton of discpuccs 


under the Agency Agre ant ' 
' 
all causing iFre arable injury and Ccemage to PRC and BRC 
si 
SECOND CLid EO ELIEY 
44. Plaintiff repeacs anc alleges parayrapns 1 through 
41 in their entirety w+ the same force enc effect as if 
they were herein repeated in full. 
45. Ataka wrong ully invoxed the jurisdiction of the 
Suoreie Court of Newfou: dland ard caused the appointment [a Ba 
a Receiver of NRC and PRC based upon false and fraudulent 


representations to the said Court, causing irreparable 
injury and camege to NRC and PRC. 
THIRD CLAIM FOR RELIEF 
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46. Plaintiff repeats and alleges paragraphs 1 throu 
41 in their entirety with the same force and effect as if 
they were herein repeated in full. 

47. Ataka, by its wrongful invocation of the jurisdiction 
yf the Newfoundland Court and resultant appointment of 
Receivers of NRC and pre's assets, caused a default to be 
declared by certain holders of the First and Second Nortgage 
on the refinery, which in turn, resulted in those creditors 
appointing Receivers of the refinery, which have expressed 
an tepoatate intention OF shutting down the refinery aod dis~ 


eharying all operating personncl, all causing irreparable 
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1 49. Defendant SumLtomo sein wrongrully converted, to. 2cs 
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4 own use $3,643,666 of the suencs Of NRC and PRC, all causing 


irreparable injury and cenage *o NRC and PRC. 
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WHEREFORE: Plaintl 


(a) against defencants Rtaka American, Inc., Atasxa & 

Co., Ltd. and Atlantic Trading (Delaware) Corp: 
(i} ordering restituczion forthwith to plaintitis 
from defendants, jointly aac severally, of the $16,700,090 
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! 

: of plaintiffs’ funds wrongluliy converted ta the use o£ said 
4 - 
defendants, together with interest thereon, 
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- (ii) permanently enjoining the said defendants, 
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| their agents, attorneys ana employees, from continuing the 
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appointment of the Receivers of the inventory of PRC pur- 


portedly appointed under the First, Second and Thir 
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or taking any further actions in derrogation of PRC's ownersh) 
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of such inventory, 
: (iii) permanent: entoining said defendants, tnci 


agents, attorneys and amplevess, from taking furtner action 
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or otherwise participating in the proceedings pending in the 
@uarers Courh of bho Fees: -* +2 “eyfauniland, extiticca a s 
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iaevet No. A976 Mo. 327 and." 20 tho better of the Bankrupt 
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(v) awarding plain 
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a : (b) against defendant Sumitomo Bank, Ltd. 

{ 

(i) ordering restitution forthwith to plainti 


of the $3,643,666 of plaintiff's funds wrongfully convert 


to the use of said defendant, 


(ii) awarding plaintiffs damages against defenc 


gn the amount of $10,000,000, or such higher amount as 


plaintiffs may have suffered by reason of the actions of 


(iii) awarcing plaintifis cost 


s, attorneys fees and such other and further 


€ as way be just and proper in the premiscs. 
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COUNTY OF NEW YORE ) 


x ROY M. FURMARK, being duly sworn, deposes and 
. . says: > 
\ 5 Deponent is executive vice president of the plaintiff 
‘e 
. F : \ Meer. ot ee oe oe = % : 
“ corporation in the within action, ceponenc Has reac the foregoing 
i: 
ti > 1 4 . . 
: complaint and knows the contents thereof and the samc 1S true 
fi 
i to deponent's own know ledge, except as to matters therei pees 
a ponent OWN KOOW cge, NCEPe 4 aA ee S CnerTein stacea 
a to be alleged upon information and belief as to those matters 


Ee deponent believes to be true. This verification is made by 
deponent because the plaintiff is a corporation of which deponent 


: is an officer. 
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MEMORANDUM OF LAW (WHITE & CASE) 


UNITED STATES DISTRICT COURT 
SHITE R HISTRICT = ] i YORE 
in. Re : 
PROVINCIAL REFINING COMPAN‘ : 
LIMITED 
nd 
NEWFOUNDLAND REFINING COMPANY, 
LIMITED, : 
Bankrupts. : 
Soe se 6 6 ee Se 6 6 ee ee ew eS eK Se ee 96 Cavs. 1373 
(R50.) 
THE CLARKSON COMPANY LIMITED, as : 
Trustee in Bankruptcy, appointed by 
the Supreme Court of the Province of : 
Newfoundland, of the property of 
Newfoundland Refining Company Limited : 
and Provincial Refining Company Limited 
i E d t 


Plaintiff, 


oe 


-against- 


oe 


JOHN M. SHAHEEN, ROY M. FURMARK, 

ALBIN W. SMITH, PHILIP GANDERT, 

PET ER L. CARAS, PAUL W. RISHELL, 
WILLIAM J. SHERIDAN and JOHN DOE, 


Defendants. 


REPLY MEMORANDUM OF THE CLARKSON 
COMPANY LIMITED 


WHITE & CASE 
Attorneys for The Clarkson Company 
Limited, as Trustee in Bank 
ruptcy, for _Poovingss+ Ref in: 


Refining Company Limited 
14 Wall Street 
Of Counsel New York, New York 10005 


= ~1640 
Jeffrey A. Barist (212) 732-104 


Edna R. Sussman 


Memorandum of Law 


UNITED omamre nraemnrem eatrinm 
Wax 2 isk wads 


a ose wea i srt twa New dha 


THE CLARKSON COMPANY LIMITED, as : 
Trustee in Bankruptcy, appointed 

by the Supreme ourt of the Prov- : 
ince of Newfoundland, of the prop- 

erty of Newfoundland Refining Company : 
Limicea and Provincial Refining 

Company Limited, : 


-against- : 
JOHN M. SHAHFEN, ROY M. FURMARKX. : 
ALBIN W. SMITH, PHILIP GANDERT, 
PETER L. CARAS, PAUL W. RISHELL, : 
WILLIAM J. SHERIDAN and JOHN 
DOE, : 
Defendants. : 
-— = ee Fel Trl CrCl rl rl rl rll rll rll orl ell or rll eh Uc lc hmv 


Me 
“4 
4°] 


LY MEMORANDUM OF THE CLARKSON COMPANY LIMITED 
Preliminary Statement 
Defendants do not controvert the fact that The Clarkson 


Company Limited ("Clarkson") is the Trustee in Bankruptcy ap- 


Memora 


pointed by the Supreme Co. 

the property of Provincial 
I 5 

Newfoundland Refining Com; 

that they are entitled to 


. nIaAac = + ~am} 
companies. Lf 48S S@i tev 
Ya ce anA Ag o eye es Fd 
officers and directors of 


is established. 
It is similarly 


of custody and control of 


ndum of Law 


rt of the Province of Newfound] i. 
Refining Company Limited ("PRC™, 
ry Lamite L NEO They a ot ( 
possession of the books and records oc 
on of any other property or these 
nt that defendants, the former 
PRC and NRC who ran the companies intc 
the individuals who are not entit! t 


ht as Trustee in Bankruptcy to posses- 


ords of PRC and NRC and of other 


bankrupt companies located in New York 


established that defendants' continuance 


the property of NRC and PRC is wrongfui. 


Defendants' arguments, and their actions, are smokescreens, 


designed to do nothing but obscure the simple fact that the 


property of NRC and PRC they control belongs to the Trustee. 


1 


CLARKSON HAS SHOWN ITS RIGHT TO A PRELIMINARY 


INJUNCTION REQUI 


RING DEFENDANTS TO DELIVER TO 


CLARKSON ALL PROPERTY OF THE DEFENDANTS AND 


RESTRAINING DEFE 


OR DISBURSEMENT 


The moving paper 


NDANTS FROM ANY INTERFERENCE 
OF THE PROPERTY OF THE BANKRUPTS. 


s submitted by Clarkson are essentially 


uncontroverted by defendants. 


Memorandum of !.aw 


a te . writ é 5 ive. mA ~ | a Hrs 
Trustee: in nxruptcy for WN aS ADpOlr by the 
Corre of Hh Wy r 3 -) Ne Py ‘i ned my 5 ce nat fijoer +a 
OS Ge Er sah SUR ce 7 SR Pn ah 9 2 ¢ ‘ ‘ 4. ¢ i fi Ne no a Be A UTE 


Clarkson submitted that under Canadian law it had the 
obligation (similar to American law) to take eontrol of all prop} 
erty of the bankrupts, with particular reference to the books and 
records of the bankrupts. This is not controverted by defendants 

Clarkson asserted that the books and records and other 
property of PRC and NRC are within the control of defendants, 
the former office-s and directors of the bankrupts. This is not 


- > 
? 


controverted by defendants. 


Clarkson asserted ‘thet it, as Trustee of the esta 


which it represents, woulda surfer irreparable injury if the prelim- 


te 


inary injunction prayed foc is not issued. This is not contro- 


verted by defendants. 
Perraps even 2 fundamentally, defendants make 
assertion that they retu.a possession of the books and rec 


and other property of PRC and NRC under any color of right. 


no 


ras 


What this application then simply comes down to is the 


application of the rightful owner of property to require defen- 


dants with no right to the property to immediately deliver the 


property to the rightful owner. The case for a preliminary 


injunction is compelling. 
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Docket No. 03959,/76, now pending in tne state court (the “state 
court action") (defendants' memorandum pp. 2-3). The cause of 
action asserted by Clarkson before this Court is completely dis- 
tinct from the relief Clarkson seeks in the state court action. 

The state court action was instituted as a derivative 
action by two Shaheen companies as shareholders of PRC and NRC. 
The complaint seeks money allegedly owing PRC and NRC due to 
certain alleged breaches of contract by Ataka America and allegedly 


unlawful set-offs by Sumitomo Bank. Pursuant to Section 1017 6 


the Civil Practice Law and Rules, the doctrine set forth in Mayer 


v. Fleming, 327 U.S. 161 (1946) and the analogous provisions of the 
Canadian Law, Clarkson moved in the state court to have itself, as 
Trustee, substituted as the party plaintiff since title to all 
property of the bankrupts, including causes of action, vested in 

it upon its appointment as Trustee. Clarkson is obligated as 
‘Trustee to take over and control causes of action belonging to the 


bankrupts and to examine the claims made. 


Clarkson's 


sought by C 


preservatio 


sofar th 


as 
bound to pr 
Court 
other 
rv 


any 
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way 
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Court. 


The action before this Court was 


against the 
ground that 
and records 
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state court 
before it w 
of property 
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request before ate 


GOUuULE 


to preserve the 


larkson in the state court action pertains 


n of the causes of action asserted 


ey are assets of the estate which C 
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eserve. Clarkson's reques 


not extend to any assets of the bankrupt corporations 
action there asserted and thus does not 


relief requested by Clarkson in this 
zt PD 


instituted by 


former officers and directors of PRC and NRC 
those individuals are wrongfully withhoiding boc 
and other property belonging to NRC and PRC from it. 
yer for relief has been made to the state court. 
he defendants are asserting that a cause of action 
ontract and unlawful setoffs against Ataka America, 
nk and certain other named defendants asserted in the 
somehow should lead this Court to stay the proceeding 
hich pertains to a wrongful withholding of possession 
brought against the former officers and directors of 
- There is no similarity between the two cases and ne 
The sole similar issue in 


er the defendants' position. 


ad 
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the two actio is the Shaheen group's assertion that they SE aSIE | 
under Canadian 1 , the appointment by a Canadian court xf Clark- 
son as Trus : That the Shaheen group has managed to raise t 
same frivolous objection in two otherwise unrelated proceedinas 


In urging this Court to stay its proceeding defendants 
ignore the admonition of the Supreme Court: 
"The doctrine of abstention, under which a District 
Court may decline to exercise or postpone Ene: len= 
ae ercise of its jurisdiction, is an extraordinary ana 
narrow exception to the duty of a District Court to 
adjudicate a controversy properly before it. ADdL= 
cation of the obligation to decide cases can be 
justified under this doctrine only in exceptional 
Circumstances where the order to the parties to 
repair to the State Court would clearly serve an 
important countervailing cane ee Allegheny 
County v. Mashuda Co., 360.U.S. 185, ITGe-1958) . 


The general rule with regard to the abstention of a 
federal court in diversity cases where jurisdiction was properly 


invoked was set forth in Allegheny County v. Mashuda Co., 360 


U.S. 185, 186-187 (1958) 


"This case presents the question whether a District 
Court may abstain from exercising its properly 
invoked diversity jurisdiction in a state eminent 

ey domain case in which the exercise of that jurisdic- 

: tion would not entail the possibility of a ogg 0s ce 

and perhaps unnecessary decision of a ap igeitie federal 

Dy constitutional question, would not create the haza ard 
of unsettling some delicate balance in the area ot 
federal-state relationships and would not even require 
the District Court to guess at the resolution of un- 
certain and difficult issues of state law. We hold 
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A 
suit unsupported allegations of 'tenvenience." In Meredith v. 
The City of Winter Havem,.220 US. 228, 234 (1943), the Supreme 
Court held: 
"The diversity ju tion was not conferred for 
the benefit of th ral courts or to serve their 
convenience. Its purpose was generally to afford 
suitors an opportunity in such cases, at their 
option, to assert their rights in the Federal rather 
than the state courts.” 


Defencants' citation of Railroad Commission v. Pullman, 


312 U.S. 496 (1941), and City of Chicago v. Fieldcrest Dairies, 
316 U.S. 168 (1942), (deferndants' memorandum pp. 5-6) in support 
of their request that tnis Court stay this proceeding pending the 
state court determination is peculiarly inappropriate. These 
cases involve a federal court abstaining from determining the 
constitutionality of a state statute until the state cou t has had 
an opportunity to interpret that statute. Since the determination 
of the cases turned on an interpretation of state statutes, the 
federal courts abstained from ruling pending a determination by 
the state court of the meaning of the state statutes. These 
decisions were consonant with the policy of the federal court to 
abstain in cases involving the constitutionality of state statutes 


sO aS to enable the state courts to interpret the statute in a 
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manner that would avoid a constitutionai adjucication hy t 
federal courts The federal courts always seek to id “ceon= 
stitutional adjudication ere not absolutely nec ary." 34 
U.S. at 173. No state stature or constitutional avestion is in- 
volved in the proceedinjs herein and tnus no support is found in 
these cases for defendants' application for a stay. 

Defendants (Memorandum pp. 3-4) attempt to sugges* that 
this Court does not have jurisdiction in this case because bott 


and under the principle enuncilatea in Princess Lida v. 
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305 U.S. 456 (1939), the prior control o 


court precludes this Court from entertaining the suit. However, 
- 


i 


this action is in personam, not in rem. Plaintiff ere seeks 
" 


an injunction, and "equity acts in personan. The fact that 


the dis 


'G 


ute centers about property does not turn this in personam 

action into an action in rem. And the state court action is 

in personam. It is an action brought by the Shaheen group for 

money damages and injunctive relief. Neither court has a "res", 

and in neither court has in rem jurisdiction been invoked. 
Actions for the recovery of money or for injunctions 

such as we have here, are in personam actions. See, 1A Moore, 

Federal Practice 40.214 at p. 2502. 

The Supreme Court has made it clear that the rule of 


Princess Lida applies only where the state court action is in 


rem. See, Donovan v. City of Dallas, 377 U.S, 408, 412 (1964). 
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This Court's proceeding in no way in 
court's control of a res. 

Even in cases wner prior 
an in rem action, the federal courts 
unless the state court has taxen poss 
precluded a federal court from entert 
v. Tabah, 2838 * 34.869 (20 Cir. Teer) 
brought by the Trustee in Bankruptcy 
various alleged swindles against the 
ectors of a corporation of which the 
a substantial number c* shares. The 
concerned the invalidity of the trans 
of the corporation's stock. Defendan 
federal court on the cround that a si 


(+ 


a deriv: 


rferes with any state 
te. court proceed is 
reluctant to grant stays 
on of the res and s 
ng the suit. In Ferguson 

tive action was 

He district court for 
wre officers and’ dir~- 
rupt corporation ownec 
ntiff's principal count 
of one million shares 

s sought a stay in the 
r stockhelder derivative 


action had previously been filed in the state court and the 


New York County Supreme Court had prior jur 


res ( 


in issue 


to grant 


corporation and the dispu 


rad 


in the federal court action. 


eu 


the stock be deposited with the court. 


reviewing the district court decision approved the 
court's denial of the stay and found that although 
court action could properly be characterized as in 


court had not effectively taken control of the 


shares of stock) 


A a: 


which was 


The district ccurt refused 


The Second 


res 


the stay and issued an impounding order directing thet 


Cireule in 
district 
the state 


rem, the state 


———— 


prior to the 


issuance of the impounding order by the district judge and 


Memorandum of Law 


therefore as a practical matter che tate court ttion 1 - 
ing in rsonam and did not foreclose the feder Toure’ ire enter- 
taining tl OG ope Sona  Cirsuat furt n 1 the w 
the district courts dental or the stay base 03 ae broader 
of the pleading filed in thé federal court action and the failure 
of the defendants to show that they were overly burdened | aes 
iple litigation since only two suits were involved. 

Wilson v. Sehnettler, 65 US Sel, ren. den., 3 S 


fy 
y 
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2 4 
D 
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s action would interfere 


courts in cases where the federal court 


another inapplicable exception to the general rule set forth in 
Allegheny v. Mashuda Co., supra at p. 6. No criminal proceeding 

: 5 pra E : 
is involved in the case at bar. 


PPG Industries Inc. v. Continental Oil Company, 478 


674 (5th Cir. 1973) (Defendants' Memorandum, p. 4) involved an 
in personam action brought in the federal court involving the same 
parties and the same cause of action as those involved in an in 
personam action previously commenced in a state court. The 
federal court, in the exercise of its discretion, elected to stay 
its proceeding pending the outcome of the parallel state court 
action. The federal court conceded that its stay would have the 
‘game effect as a dismissal since the determination of identical 


claims between the same parties in the state court action could be 


Bp. 
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court are unrelated. There will be no saving of judicial time by 


the grant of a stay by this Court and no avoidance of a multipli- 
city of actions since the two actions are not related. In sucn 
cireunstances this Court may not exercise its discretion it} favor 
of granting the stay requested by the iefencants. 

A stay further may only be granted where the balance of 
equities clearly provides compelling reason why the federal actior 
should not be allowed to proceed. See Landis v. North American 
Co., 299 U.S. 245, 255 (1936); Mottolese v. Kaufman, 176 F.2d. 301, 
303 126 Cie. 2963). 

In the present case a stay of the District Court 
proceeding will impose a serious hardship upon plaintiff, while a 
denial of that stay will impose no hardships upon defendants. It 


should be noted at the outset, that, while the New York State 


roceeding pre-dates the proceeding in this Court, the State 
= t 


s 
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proceeding has progress I ne! Eur Yr than the filing of a com- 
a ae - ca Fad {PAY oe nn ~7 ~ + 
HiaLne a 10mns,. Le lant tat G3 1 t 
defencants co ing th: ontinent includi a Pre ~e 
al 3 my + > 7} ~ “£ es ”~ 4 . Vasryiac - era —ay110 ° ~ & . 
Canada. Their 31 page conplaint includes seven causes of act 
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and innumerable allegations. The state lawsuit, having not even 


- o ~ Per “ee ry e 7 .6h - 1 ~ - 
begun pre-trial discovery, may proceed for an inordinate length 
ie rm em “ } ~ Wwe > - + —* 4 7 
of tim To stay Clarkson, as Trustee in Bankruptcy appol ted 
q + ~ — ~~} cf £ + 7 = ~ } 
by a Canadian court, for such a length of time would seriously 
ae : - c . & } h mn ' 4 aie ae . M4 2 
interfere with the Trustee's ability speedily to acquire ana 
= - +} , . Leal a 
liguidate the assets ofsthe two bankrupt corporations. This 
a £ + = Vn Ve es + ~ ~ ~ a — 
need for haste is particularly important with respect to acce! 


to the books and records of NRC and PRC as is explained in page 4 
of the Clarkson Affidavit in Support of the Motion for a Prelin- 
inary Injunction. 

In contrast, 2 denial of the stay will subject defen- 
dants to no hardship whatever. It is obvious that all defendants 
seek is delay. 


2. Defendants' Assertions That Comity Dces Not 
Recognize The Trustee Are Frivolous. 


Defendants (Memorandum, p. 5) assert that Clarkson has 
no legal standing in New York and its standing must be recognized 
under the principles of comity. Clarkson's memorandum (pp. 9-15) 
in support of this motion sets forth numerous cases in which a 
foreign receiver was recognized and assisted in the per formance 
of his duties by a court in this country under the principles of 


comity. These cases are ignored by defendants. 
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Bank of Buffalo v. Vesterrelt, 46 NUYS 24 516: st Dept. L942), 
oui ~tid Se ee 


is a case involving the rights of a local creditor to property of 


trustee had not come into the New York courts to enforce his 


Oakey v. Bernett; 52 U.S. 33 (1851) (Defendants' 


Memorandum p.13) deals with a special situation since it relates 
to a transfer of real property which is governed by the law of 
the situs and cannot be governed by a foreign court's bankruptcy 
adjudication. 

Defendants also cite McMillan v. McNeill, 17 U.S. 209 
(1919) and Phelps v. Borland, 103 N.Y. 406 (1886). These cases 
involve the effect of a foreign discharge in bankruptcy upon a 
United States action or contract. No one has piesded a discharge 
in bankruptcy in this case. 

None of the cases cited by defendants have any applica- 


tion to the instant case. The case at bar involves an action of 
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a court of Canada, a sister common law jurisdiction, which was 
taken after a week-long adversary hearing. Such proceedings 
cannot be considered to be abhorrent to the laws of civilized 
countries. The defendants are not local creditors and so cannot 
assert any special right to claim the property of the bankrupt 
corporations. Title to real property is not in issue in the 
proceedings before this Court. In such circumstances the courts 
have uniformly recognized the title of a foreign trustee to ali 
property located within their jurisdiction and have assisted the 
trustee in performing his duties under the principles of comity. 


3. Defendants Cannot Collaterally Attack The Canadian 
Court Jucgment. 


THINS UO eR i Bl sy Weavers eek oe ee rn PE ES 
Defendants raise a question as to the propriety of the 
Canadian Court's appointment of Clarkson as the Trustee in 
Bankruptcy (affidavit of Richard dey. Manning, pp. 8-9). To the 
extent that this statement is intendea to collaterally attack th 
judgment of the Canadian Court, such attack cannot be entertained 
here. A judgment of a foreign court cannot be refused recogni- 
tion on the ground that an error of fact or law was made. The 
Supreme Court specifically addressed itself to this issue in 


Hilton v. Guyot, 159 U.S. 113 (1894) (concerning a French 


as 


judgment) and stated: 


"(wle are satisfied that, where there has been 
opportunity for a full and fair trial abroad be- 
fore a court of competent jurisdiction, conducting 
the trial upon regular proceedings, after due 5 
citation or voluntary appearance of the defendant, 
and under a system of jurisprudence likely t 


See also, 
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secure an impartial administration of justice 
between the citizens of its own country and 
those of other countries, and there is nothing 
to show either prejudice in the court, or in 
the system of laws under which it was sitting, 
or fraud in procuring the judgment, or any 
other special reason why the comity of this 
nation should not allow it full effect, the 
merits of the case should not, in an action 
brought in this country upon the judgment, be 
tried afresh, as on a new trial or an appeal, 
upon the mere assertion of the party that the 
judgment was erroneous in law or in fact. The 
defendants, therefore, cannot be permitted, 
upon that general ground, to contest the 
validity or the effect of the jidgment sued on." 


Restatement 2d, Conflicts of Laws, §106. 


This Court does not sit to second-guess a Canadia 


a) 


court 


on matters of Canadian law, applied to Canadian corporations. 


Defendants 


' attempt to re-litigate the Canadian bankruptcy 


this Court is without effect. 
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in the receiving order.... Canadian Bankruptcy Law §50(5). 
Defendants do not controvert these crucial facts. Thus, 
ir. Manning admits that "those companies[NRC and PRC] were in 
fact declared bankrupt on March 12, 1976." (Manning affidavit 
sworn to March 19, 1976 at p. 2 Exhibit C to Manning affidavit 
herein). Nowhere does Mr. Manning state that the receiving orders 
issued by the Supreme Court of Newfoundland did not appoint 
Clarkson as trustee. Instead, the Manning affidavit states in 
substance that PRC and NRC are appealing the appointment of 
Clarkson as trustee. Thus, Mr. Manning averred "there is serious 
Goubt as to the legality of [Clarkson's] appointment." Id. at 
p. 3 or that "Clarkson's status as Trustee in Bankruptcy is highly 


" 


questionable.... (Manning affidavit, March 25, 1976 at 49) But 


Mr. Manning does not dispute that the Supreme Court of Newfoundland 


appointed Clarkscn as trustee. Thus the Manning affidavit of 


March 19, 1976, at the conclusion of its complaints about the 


re 
proceeded at about 5 p.m. on the same date, (March 12, 1976]. €6 
appoint Clarkson as receiver or trustee." Manning affidavit, p. 4. 

Exhibits A and B to the Manning affidavit of March 19, 

‘ 1976, Exhibit C to the Manning affidavit herein, the cover 
page of 2a proposal made by the debtor for the reorganization of 
its affairs, in no way contradict the fact that Clarkson, not 
Cooper & Lybrand Limited, were appointed by the Court as the 
trustee for PRC and NRC. As they state on their face, they are a4 


1) >9 > 
‘4, 
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"csroposal made by an insolvent person." Thus, examination of the 


full Proposal (which defendants’ papers do not contain, but which 
is annexed as Exhibit C and D to the Barist reply affidavit), 
shows that it is a document submitted by the debtor in which the 
debtor, admitting bankruptcy, urges the Bankruptcy Court to allow 
it to reorganize its affairs in the manner set forth in the 
Proposal. The Manning affidavit acknowledges that this Proposal 
was filed with the Newfoundland Court. Thus, the Manning affid- 
avit states that at 11:07 a.m. on March 12, the Proposal was filed 


with the Court, and that the judge "refused to consider the 
governmental appointment and proceeded, about 5:00 p.m. on the 
same date, to appoint Clarkson as receiver or trustee." Manning 
affidavit, pp. 3-4. And the Canadian Bankruptcy Act specific- 
ally states that the proposal is subject to the approval of 


the Court. See Canadian Bankruptcy Act, §§ 40, 4l, 49. See 


also the affidavit of Canadian counsel annexed as Exhibit A to 


However, this Court does not sit to Gecide whether a 
Judge of the Supreme Court of Newfoundland acted correctly under 
Canadian Law in refusing to appoint the debtor's nominee as its 
trustee. What is the fact, as far as this Court is concerned, 1s 
that the Supreme Court of Newfoundland rejected plaintiffs" pro- 
posal, and appointed Clarkson as trustee. The operative fact 
before this Court is that there is only one trustee avpointed by 


Canadian process and that trustee is Clarkson. 
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Indeed, that Clarkson is trustee and that Cooper & 
Lybrand is not trustee is recognized by PRC and NRC. The Notice 
of Appeal filed by NRC and PRC (Barist reply affidavit, Exhibits 


C and D) states in paragraph 1: 


"The learned trial judge erred in failing to hold 
that upon filing a proposal to creditors by the 
debtor all proceedings including the petition 
before him was stayed." 


In other words, Mr. Manning's assertions as to the 
propriety of the acts of the Supreme Court of Newfoundland are 
matters to be urged under Canadian law to a Canadian court. Unti 


and unless a Canadian court reverses the action of the Supre 


z 
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Court of the Court of Newfoundland, PRC and NRC are bankrupt and 


Clarkson is the trustee. 
e 


5. Clarkson "As Defendant’ 


' Is A Procedural Ploy. 


Question has been raised as to the "propriety" of 


Clarkson, supposedly a defendant and co-conspirator in the New 


ct 
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York State action, as trustee, We note in this respect 
following facts: 

(a) Clarkson was not named as a cefendant in the 
initial complaint. Clarkson was ramed as a defendant Only sn rne 


Amended Complaint, permission to serve which was received by an 


ex parte order secured by plaintiffs on March 12, 1976, the same 


oy an a ‘ oi at i abo P aS 
bankrupts and Clarksen appo 
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(b) In reading the voluminous papers submitted by 
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plaintiffs there appears ne allegation that Clarkson did anything 
other than act as Receiver and then Trustee pursuant to orders of 
the Supreme Court of the Province of Newfoundland. Insofar as 
Clarkson is supposed to have engaged in some sort of "global 
conspiracy," it was as the authorized agent of the Newfoundland 
court. 

(c) The fact that Clarkson has been sued by the Snaheen 
group is a fact which will be brought to the attention of ‘the 
Canadian court. If the Canadian court, on its own motion or that 
of the creditors before it, were to determine that Clarkson is 
therefore disqualified as acting as Trustee, or that it has in any 
way acted in a way in derogation of its fiduciary responsibilities 
the remedy is with the Canadian court. 

The suit against Clarkson must be recognized for what it 
is, the easiest sort of procedural trick. Were the Snaheen 
group's position to be accepted, the right of any trustee to 
control the bankrupt estate could be defeated by the simple 
expedient of adding the trustee as a defendant in a multi-party 


caption, « .d then asserting that, of course, the trustee 
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take control of property of the estate. Such an obvious ploy, 
such as is here attempted, should be readily seen through and 


readily discarded. 
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DEFENDANTS' CONTEMPT OF THIS COURT'S 
ORDER IS FURTHER PROOF OF THE NEED 
FOR A PRELIMINARY INJUNCTION 


The temporary restraining order issued by this Court 


required defendants to: 


om 


"give Clarkson immediate and continuing ac- 
cess to the books and records of NRC and 
PRC; with the right to inventory, examine 
and copy;” 


Service of the temporary restraining order was made on three 
named defendants on March 23, 1976. On March 24, 1976 defen- 


dants' 


counsel, Richard Manning, obtained from the New Yor! State 
Supreme Court, a temporary restraining order, which order res~ 


trained and enjoined Clarkson: 


2 


"from taking any further action in the Stave of 
New York or interfering in any way with the 
business or access of NRC or PRC, or their Gr 
ficers, located in the State of New York, (a) 
pursuant to the purported appointment of said 
defendant as Trustee in Bankrurtcy by Order 
dated March 12, 1976 of the Provincial Court 

of Newfoundland;”". 
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The temporary restraining order on its face was designed 
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boo} and records of PC or PRC, in direct interlerence with the 
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of Manning and his clients in obtaining this order to prevent 
Clarkson from the access to the books and records allowed by this 
Court, as the secvring of the order followed by less than 24 

hours the order of this Court. Defendants' purpose in obtaining 
the State restraining order was made all the more evident by the 
fact that it was served upon employees of Clarkson while they 

were in fact in the process of examining the books of NRC and FRC, 
and these employees, upon examining the State order, ceased their 
examinations. Clarkson did not return to continue examining these 
records until the State Court on March 25 modified its order to 
make clear that the rights granted by this Court were in no way 
limited by the State order. Thus, the record indicates both that 
Manning and his clients intended to obstruct the rights cranted 


to Clarkson by this Court, and that his order succeeded in so 


Tne imposition of contempt penalties is appropriate 


where an injunctive decree or other restraining order of a court 


has been viclated. United States v. United Mine Workers, 330 U.S. 
258, 303-304; Penfield Co. v. Securities and Exchanae Commission, 


330 U.S. 585, 590. The fact that Manning or the putative plain- 
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tiffs in the New York State proceeding are not named parties in 
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Memorandum of Law 


" ..defendants and their agents, servants, 
employees and attorneys, and other persons 

in active participation with them who received 
actual notice of the Order: 


* * * 


(2) Are directed to give Clarkson im- 
mediate and continuing access to the books 
and the records of NRC and PRC with the right 
to inventory, examine and copy;" 


nc is both an attorney to the named parties in this Court 


in his role as attorney for, SNR Holding Company, sole stock- 


r of NRC and PRC, as well as a person in active participation 


-eceived actual notice of the Order. The corporate piain- 


in the New York State proceeding are controlled by the 


sndants herein. The Supreme Court in Regal Knitwear Co. v. 


. eo neeg iw ‘ ! 5 ey | wie e ae 
National Labor Relations Board, 324 U.S. 9 (1945) expressiy notea 


an injunctive order is binding on more than the named 


es: 

"The Federal Rules of Civil Procedure provid 
that: ‘every order granting an injunction and every 
restraining order...is binding only upon the parties 
to the action their officers, agents, servants, 
employees, and attorneys, and upon those persons 
in active concert or participation with them who 
receive actual notice of the a er 1s 
ice or otherwise.’ This is i on 
law doctrine that a decree o 
binds the defendant but also 
them in interest, in “privit 
by them or subject to thelr c: 

3 ts may not nuili a decree b 
acts through aiders and abet 
re not parties to the original 
.8.9,13-14 (1944). 


Memorandum of Law 


The application of contempt sanctions has been held 
appropriate when the sanction is imposed for actions involving 
exercise of legal rights in another judicial jurisdiction, 
even where the alternate cause of action might have been valid. 
See In re American Associated Systems Inc,, 373 F.Supp. 977 
(E.D. Kentucky, 1974). 

In the present case, Manning, an experienced attorney, 
further was undoubtedly aware that his State restraining 
order, insofar as it conflicted with the order of this Court, 
was unenforceable. See Donavan v. City of Dallas, 377 U.S. 408, 
413. Thus, his action can only have been intended to harass, 
without legal basis, the attempt by Clarkson to act under 
the authority of this Court upon the obligations imposed upon 


it as Trustee in Bankruptcy by the Canadian courts. 


We have not moved for the imposition of contempt 
sanction in that Clarkson has lost only one day and in that 
we believe it is this Court which must determine if the vindica- 
tion of its processes requires the imposition of contempt 
penalties. We do, however, suggest that the acts otf defendants 


is proof of the need for the injunctive relief sought. 


Memorandum of Law 


CONCLUSION 


Clarkson's motion should be 
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March 31, 1976 
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granted. 


Respectfully submitted, 


WHITE & CASE 
for The Clarkson Company 
as Trustee in Bankr 
Refining 


ntc 
Ptc 
Company 


Refining 


vy 


MEMORANDUM OF LAW (MANNING, CAREY & REDMOND) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 


In Re 


PROVINCIAL REFINING COMPANY LIMITED 
and 
NEWFOUNDLAND REFINING COMPANY LIMITED 
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THE CLARKSON COMPANY LIMITED, as Trustee 
in Bankruptcy, appointed by the Supreme 
Court of the Province of Newfoundland, of 
the property of Newfoundland Refining 
Company Limited and Provincial Refining 
Company Limited, 
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ALBIN W. SMITH, PHILIP GANDERT, PETER 
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Plaintiff's brief fails to recognize that the point is 


" not whether the State Action is in rem or in personam. 
The point is that Clarkson's application as Trustee in the 
State Action is in rem -- to control the res, the chose in 
action represented by the State Action; it also sought to control 
difference whatsoever. 
The point was squarely presented to and decided by the 


Supreme Court in Princess Lida of Thurn and Taxis 
_v. Thompson, 305 U.S. 456 (1939), in a unanimous opinion in- 
volving the accounting of a trust estate. The Court held: 


| 
| 
| 
| 
| 
| 
assets and here it seeks control of property -~ there is no 
| 
| 
| 
| "Certain it is, therefore, that if both 
| courts were to proceed they would be re- 
| quired to cover the same ground. This of 
itself is not conclusive of thé question 
| of the District Court's jurisdiction, for 
| it is settled that where the judgment sought 
| is strictly in personam, both the state - 
| court and the federal court, having con- 
| current jurisdiction, may proceed with the 
litigation at least until judgment is ob- 
| tained in one of them which may be set 
: up as res judicata in the other. On the other 
| hand, if the two suits are in rem, or quasi 
in rem, so that the court, or its officer, 
| has possession or must have control of the 
| 
| 
iy 


property which is the subject of the litiga- 


tion in order to proceed with the cause and 
grant the relief sought the jurisdiction of 


the one court must yield to that of the 


OQ 
ce) 
n 
| od . 
0 
p- 
ae) 
~~ 
Q 
~ 
ue) 
4 e) 
be 
we 
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other. We have said that t 
to both federal and state courts that the 
isc 
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court first assuming juris 


Memorandum of Law 
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to the exclusion of the other, is not 
restrictedto cascs where property has 
been actually seized under judicial pro- 
cess before a second suit is instituted, 
but applies as well where suits are 
brought to marshall assets administer 
trusts, or liguidate estates, and in 
suits of a similar nature where, to. 


give effect to its jurisdiction, the 
court must control the property-~- The 
doctrine 1S necessary to the harmonious 
cooperation of federal and state tri- 
bunals." (Footnotes omitted and emphasis 
added) 


Here, the action by Clarkson is clearly an action 


to "marshall assets",and "administer Trusts". 


Respectfully submitted, 
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SOUTHERN DISTRICT OF NEW YORK 
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In Re : 
PROVINCIAL REFINING COMPANY : 


LIMITED 
and 


NEWFOUNDLAND REFINING 
COMPANY LIMITED, 
Bankrupts. 


oe 
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THE CLARKSON COMPANY LIMITED, as 


Trustee in Bankruntcv, appointed : 
by the Supreme Court of the Province 

of Newfoundland, of the property : 
of Newfoundland Refining Company 

Limited and Provincial Refining : 


Company Limited. 


‘es 


New York, New York 
April 1, i975 


a.30 2M, 


. 
if 


District Judge. 
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14 Wall Street 
le Yor} : W. 4 : 100¢ & 
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2 | Also Present: 
H ' 
' ! 
3 | Pierre Lamontagne, [sq. 
| 
4 \' 
veg ae | Donald Hoover, Esq. | 
o | Miller & Summit, Esqs., 
| By: Stuart A. Summit, Esq. 
6 | 
} 
i { 
“ 1 { 
‘ ; —_ om _ 
fi 
& | MR. BARIST: Mav it please the Court, my name 
Be 9 || : , ee , 
» si is Jeffrey Barist. With me is ‘irs. Sussman from White 
| 
. 10 | & Case, appearing on behalf of Clarkson Company Limited, 
eee m4 as trustee in bankruptcy of Provincial Refining Company 
9 P . . ¥ ° ‘ 
12 Limited and Newfoundland Refining Company Limited. 
13 With me at counsel table is Pierre Lamontagne, 
14 ‘ " 2 i j : . 
sia who is Queens Counsel in Canada, with the firm of 
: ; 
15 Weldon, Courtas in Montreal, and I ask your Honor's 
16 ; . ¥ . 
6 permission to have him with me at counsel table. 
nt THE COURT: ‘Very qood. 
15 MR. BARIST: I thought for a moment that we had 
q : F 
* 19 a major cause, as ccunsel to the trustee in bankruptcy. 
20 Ktter all, there is $250 million or so of refineries in 
, iE ne - 5 ‘ ‘ 4 : 
21 the ground at Newfoundland and the bankrupt cornorations 
») hl oan) He ‘ . } 
ai PRC and NRC have been found by a Canadian court to be 
92 i F ‘ 5 be i i 
we honelessly insolvent, owing a British firm about $100 
a million and the !l’rovince otf Newfoundland $50 million and 


a Japanese crecitor $350 million. 
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But after listening to some of the arquinent and 
the telephone numbers in the case preceding this, I 
guess we are back down to an ordinary case in federal 
court. 

But reallv the application before your Honor 
today is a very simple matter. We represent the trustee 
in bankruptcy. We seek custody and control of property 
in the hands of the former officers and directors of the 
bankrupt corporations. 

The former officers and directors, who are 
defendants herein, do not deny that the corporations are 
bankrupt. Indeed, by their own pleadings they concede 
thev are bankrupt. They do not deny that they have the 


property. And, most important of all, they make no 


claim whatsoever that they continue in custody and control 


of the pronerty of the bankrupts under any claim of 
riche. 

Let me review, if I can, brieflv some of the 
points in the case. 


First, we were annointed trustee in bankruptcy 


that court, attested to by the Vice Consul of the United 
States, are in the papers before you. 


Secondly, we have established, and it is not 
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denied, that a Canadian trustee in bankruptcy, just like 
an American trustee in bankruptcy, is required to take 
possession of all property of the bankrupt, in the words 
of the Canadian statute, "anywhere that property is 
located." And particularly the trustee is charged to 
get control of the books and records. i 

Thirdly, we have established and cited to vour 

Honor the numerous cases where the rights of a foreign 
trustee, and for this purpose a foreign trustee includes 
not only foreign in the sense of not being American but 
foreign in the sense of even being from a sister state, 
where the trustee or receiver of a foreign jurisdiction 
is recognized as being allowed to come into the forum 
Jurisdiction, in this case New York, in other cases other 


states, and proceed to take control of the propverty of 


the bankrupt corporations, and where the courts of the 
forum state, in particular New York, have traditionallv 
assisted the foreign trustee in its role. 

We further have established that irrenarable 
injury will ‘occur ‘to Clarkson as trustee: and the estate 
it represents it the application is not granted 

Now, what then are the defendants! arguments? 
Because on not one of these points do the defendants 
meet us on the merits. Instead we have the first argument 
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they make, and it is 


say this court should not proceed, this court should 


stay its proceedings 
the New York 

First let 
fact that 
for 


Honor a stay of 


add, however, 


Court of Appeals 


the defendants 


that they have made such a 


for the 


Oral Argument 


by far 


their major argument. 


, because there is 


State courts. 


me draw attention to the 


have made no motion to 
this court's pzoceedings. 


motion 


Second Circuit. 


another action 


simple 


to 


something we will apprize the Second Circuit of on 


Tuesday, 


that this court: has not yet had 


a motion 


on for the relief which the defendants seek in the 


Circuit on Tuesday. 


Now let's 


what is happening there. 


at that state court 


The state court 


action 


They 


in 


7 OUT. 


Tomicght 


the 


But that is 


to rule 


and 


action was 


broudht by two Shaheen companies - that is, stockholders 
Of NRC and PRC = alleding first off in the original com- 
Plaint that two companies, Ataka, which is a Japanese 
comnany, and Sumitomo Bank owed NRC and PRC money. 

When we were apprized of this proceeding, as 
trustee in bankruptev, White 6&6 Case, aS counsel to tae 
trustee in the United States, or in New York, filed a 
very simple motion to the state court. We said: Te 


there is a cause of action here belonging to the bankrupt 
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estate, it belongs to the bankrupt estate and the last 
people who should be allowed to control the cause of 
action, which may be worth something, are the former 
officers and directors who ran these companies into bank- 
ruptcy. 

Now, that motion is pending before the New 
York State court. But I want to emphasize a few things 
about that New York State action, because it is central 
to understanding the smoke screen which is now being 
raised in this court. 

One, the plaintiff in that case is the Shaheen 
aroun, supposedly suing on behalf of PRC and NRC. 

Secondly, the relief requested is $100 million 
in damages and injunctive relief. It is classically and 
traditionally an in persona action. 

I should also add one other thina about that 
New York State action. We will get onto that later on. 

On the very day that Clarkson was appointed 
as trustee in bankruptcy by the Newfoundland Court, the 
plaintiffs, defendants herein, by the corporations they 
sntrol, the. Shaheen group, in the New York State court 
k State complaint to now name in the 
complaint Clarkson, alleging that Clarkson had entered 


into a conspiracy with the former creditors of these 
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Corporations, which includes the British Government, 
the Province of Newfoundland, alleqedly Merrill Lynch, 
and allegedly some major Japanese corporations and banxs, \ 
all to do harm to PRC and NRC. 

Now let me make one thing very crystal clear. 
There is only one issue which is raised in this court 
which in any way is raised in the New York State proceed- 
ing, and that is the argument raised by Mr. Manning that 
Clarkson is "not the trustee." That is the only similarity 
of issues, because in essence their argument comes 
down to: Because we have raised the same frivolous 
araqument in two proceedings, this federal court should 
now stay its hands, deny to Clarkson its Congressionally 
qranted right to come into this court and sue under 
Giversity of citizenship. For what reason? 

When we look at the cases which the defendants 
in this case cite, we see something coming up. First 
they ignore the basic case, the Allegheny case, which is 
discussed in our brief, which makes it very clear that 
this court stays its hand only in exceptional circum- 
stances. 

Indeed, the main case relied upon, one or the 


main cases relied upon by the defendants, ‘leredith v 


Winter Haven in the Supreme Court of the United States, 
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2 makes the exact same point, which is that a District 
3 | Court which has otherwise jurisdiction stays its hand 
ee only in exceptional circumstances. And we see the type 
5 of exceptional circumstances when we look at the cases 
6 i which my friends for the defendants cite in support of 
a their concept that this court should denv us relief and 
8 stay this proceeding. 
9 First they cite abstention cases: ‘ne classic 
10 } case, Railroad Company v. Pullman. 
ll | What is an abstention case? An abstention 
12 case was classically described by Nir. Justice Harlan 
3 | in his concurring opinion in Zwickler v. Koota at 389 
M4 U.S. 255, and I apologize for not having this in my brief, 
15 but fr. Manning was five hours late in getting me his 
16 brief and I didn't get this Zwickler case until this 
17 Morning. ‘ir. Justice Harlan stated: 
18 "This Court has repeatedly indicated that 
19 ‘abstention' is appropriate ‘where the order to the 
20 | parties to repair to the state court would clearly serve 
21 one of two immnortant countervailing interests: either 
~ the avoidance ot a mnremature and perhans unnecessary 
23 decision of a serious federal constitutional question, 
A or the avoidance of the hazard of unsettling some delicate 
5 | balance in the area of federal-state relationships. '" 
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So what is an abstention case? An abstention 
case -- 

THE COURT: I don't think I need argument on 
that. 

MR. BARIST: They don't apply. All right. 

The second case he has taken out of context is 
one of my favorite cases, the great case of Princess 
Lida of Taxis and Thurn.,: 

Princess Lida of Taxis and Thurn stands for 
one proposition and one proposition only. That is, where 
there is a state court proceeding in which there is not 


only an in rem proceeding but where in fac 


(t 
(+ 
ie | 
Cc 
189] 


the thing, and I don't) mean to be metaphysical, I mean 
concretely the thing -- is in the state court, the federal 
court does not have jurisdiction of an action which would 


interfere with the state court's administration of that 


ind the classic example is Princess Lida 


It is a probate proceeding in state court, the most 


involved in probate, we want to make very certain that we 
are not interfering with the state courts, which have 
” 


primary responsibility. 
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Princess Lida has nothing to do with this 
case. There is no res in the state court. There is an 
action for damages and an action for an injunction in 
the state courts. It is an in persona matter. 

Secondly, the action in this court is in 
persona. We asked for a preliminary injunction, a per- 
manent injunction. Equity acts in persona. 

Finally, in any of the cases which have con- 
Sidered the nroblem of when the court stays its proceed- 
ings, and indeed in defendants' case, which is quoted 
at page 7 of their brief, the Meredith case, they forgot 
the beginning of the section, they took something out 


of context in the middie of the section, and they must 


fas 
uv 


have overlooked completely the end of the Supreme Cour 
discussion in Meredith, because it savs in Meredity that 


ny 


"we are nct qoing to stay this case," and it says very 
clearly that "Congress having adupted the nolicy of 


opening the federal courts to suitors in all diversity 


cases involving the jurisdictional amount, we can discern 
in its action no recoqnition of a policy which would 
exclude cases from the jurisdiction merel because the 


involve state law and because the law is uncertain or 
difficult to determine." 


Now, that's what they did not cite from 
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2 | Meredith, which is cited at page 7 and the concluding page 
| 
3 of their brief. 
| 
yy * | Finally, on the question of whether or not 
° this court should proceed, it is an application addressed 
6 | to a court in equity, and in any equitable decision 
i! 
ae there is the concept of balancing of hardships. | 
8 Defendants have come in with not one single 
a | reason why they are harmed by this court proceeding. 
10 | Plaintiff, on the other hand, has come in with very good 
{ t 
Se reasons why this court must proceed. : 
9 s ‘7 r . 
12 We do not want to be stayed in New York until 
13 | the state court comes down with a decision. We wish to 
14 proceed with the Congressionally enacted riyht to litigate 
15 in *his court on totally different causes of action and, 
16 | indeed, against different parties than are in the state 
WV court. 
18 Now, I would like to go to the next point "ir. @ 
19 Manning has raised in his papers. I'll touch upon this 
20 briefly. 
9 P a ree . 
2) In this court he alludes to and in the state 
FP : ‘ ‘ ‘ A ’ . 
— court he argues, and then by bringing in state court 
= papers into this court he, I think, has put before this 
~ eourt, though I’m not sure, the argument that “Clarkson 
‘ 5 : “ 
\ is not the true trustee. 
4 |! 
\ | 
SOUTHERN D..i RIC] COURT REPORTERS. (5s COURT 


FOLE) sQUAKE NEW YORK NY 


to 


qr 


/ 
Transcript of Oral Argument 
4u2 
jagw le 

When we read Mr. Manning's papers on this 
subject, we find that what he is doing is\arquing. He 
is telling us that a Canadian judge, applying Canadian 
law to two Canadian corporations, who have 99 per cent 
of their assets on the soil of Canada made an error in 
his decision on Canadian law. 

Now, the fact, and the only operative fact, 
before this court is that the Chief Justice of the Supreme 
Court of Newfoundland, which is a nisi prius court, a 
trial court, has issued an order declaring Clarkson to 
be the trustee. 

THE COURT: Well, let me stop you there. Et 
seems to me tir. Manning is goiny to have to persuade me 
that I should be the one to collaterally review this 
issue. And if I am not, then that issue is nov before us. 

MR. BARIST: I would suqgest that we not 
collaterally review it. I would think that the Supreme 
Court décision in the case says we should not 
review Canadian law. But I should add that because of 
my fear that Canadian law might be argued today, if 
the Court wanted to hear somethina on Canadian law, 
asked Mr. Lamontagne to be with me today because I can 
do no more than read the statute ia Canadian law. 


THE COURT: Very good. Why don't we save that 
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for rebuttal, if necessary. 

MR. BARIST: The next point the defendants 
raise is comity. The cases he cites are really very 
clear. Comity is not a matter of absolute right, and 
there is a very good reason why this court, the United 
States court, says "We do not automatically recognize the 


judgment of all nations automatically," because there are 
nations on this earth in the 20th century whose judgments 
we will not recognize and do not want to recognize. 

And so in the cases Mr. Manning cites, when 
representatives of Nazi-occupied Holland wished to enforce 
the decrees of puppet governments in the United States, 

i 
we find a way not to recognize them; and when the Soviet 
Union enters confiscatory decrees, we also find a way not 
to recognize them. 

Here we are dealing with the decree of a sister 
common law. jurisdiction, a decree entered after a week 


of adversary proceedings in which both sides were repre- 


sented by counsel of their own choosing before a judge of 


Now, tir. “ianning assails that court and argues 
$ 
in essence that that was a kangaroo court. I will be 
very frank. In terms of the argument Iir. Manning. has 


against that court, it sounds very much like the arguments 
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any of us have made who have tried cases and lost them 
and sometimes press on appeal, though I would hope in 
more temperate language than Mr. Manning has addressed 
himself with to the Canadian court in this case. 

The fact of the matter is that we all lose 
cases, and that does not mean that the judge who sat on 
the case was somehow denying us due process of law. There 
is no exception to the doctrine of comity for a court of 
Canada. 

Next, and I raise this very briefly, we have 
running through the papers here the grand conspiracy, 
which is what is now alleged over across the street in 
State Supreme Court. Everybody is ganging up on poor 
NRC and PRC and the Shaheens. And so Clarksen, the 
trustee, is named as a defendar~. 

What a marvelous procedural ploy. ‘The next 
time your Honor appoints a trustee in a Chapter 
reorganization proceeding, is your Honor's trustee knocked 
out of the box because the former officers and directors 


srt } Iria oa 94 — . “yy |+ sae ee ol ees “y : 
and shareholders of that bankrupt corporat 


he 
O 
5 
H 
“4 
a | 
a 


LawSuUuit arquing that they were 1Mproperiy 


um 


I have advised the state court, and I will so 
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advise your Honor, that we will advise the Supreme Court 
in the Province of Newfoundland that Clarkson has been 
named as a defendant and put hefore the Supreme Court of 
Newfoundland all papers it wishes to see, and I could 
think of no court,with the exception of this one, before 
whom I would less desire to be found in breach of 
fiduciary responsibilities than a common law jurisdiction 
with very close ties to the equity practice of England. 

If Clarkson has breached its fiduciary obliga- 
tions to anyone, it is very responsible to a judge in 
equity, administering those equitable traditions of 
Our common law in the Supreme Court of Newfoundland. So, 
that Clarkson is named as a defendant, it seems to me, is 
simply meaningless. 

To summarize, when we go through defendants' 
Papers, we find that they have dene nothing except to 
create confusion. 

And I wish, in @osing, to remark on one thing, 
and I put this forward as my last reason for why I need 
injunctive relief and why I need injunctive relief very 


ds and of all proper 


eens 
hey - 


The day after your Honor sicdned the restraining 


order granting Clarkson access to the hooks and records, 


SMATTHIRN { TRICT COURT REPORTERS Us CoOtkilhn 


Crest LS Tse AOR: VEL ee } 


to 


~“ 


10 


1] 


12 


13 


16 


17 


18 


ae 
NE ie 


Transcript of Oral Argument 


jgqw 


Mr. Manning secured an ex parte order from the Supreme 
Court of New York, from Mr. Justice Tyler, restraining 
Clarkson from taking any proceedings in New York. 

That order was served on Clarkson at 5:00 
o'clock, when they were examining the books and records. 
Their representatives immediately came to my office. 

I spent the next day trying to see Mr. Justice 
Tyler, who had a busy schedule, and I did get to see him 
at 4:00 o'clock that next day. 

The affidavit of Mr. Manning to Mr. Justice 
Tyler said, "Mr. Justice Tyler, your granting this TRO 
ex parte will in no way affect the Clarkson rights in 
the federal court." I read that to Mr. Justice tyler 
and I said, "Your Hllonor, it does interfer with our rights 
in the federal court, and Donovan v. County of Dallas in 
377 U.S. says that you cannot do that, and Judge Frankel 
in the Bekoff v. Clinton case at 344 F. Supp. enjoined 
proceedings when someone tried to do that.” 1 .said, 


"T can't believe, Mr. Justice Tyler, that you meart to do 


the order so as to make certain that Clarkson could 
follow all rights and remedies granted to it by this 


federal court without being in fear of contempt of the 
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But I say very simply, your Honor, sometimes 


Lr | 4 the best evidence of something is what the other side 
5 | does. They have gone to Mr. Justice Tyler, they have 
? I 
6 } gone to the Second Circuit, and when they finally are 
| 
7 supposed to be heard on the merits in this court, they ) 
; 8 } submit not one single answer on the merits. : 
9 | Thank you, your Honor. 
: 10 | THE COURT: Mr. Manning, before you start, when 
11 was it you were in to see me? 
| | 
one MR. MANNING: Friday last. 
a 13 | THE COURT: The 26th? : 
M4 MR, MANNING: Yes, about 5:00 o'clock. 
15 THE COURT: I'm sorry. Was it the 26th or the 
16 25th? It was on the 25th. 
W You were here on the 25th. You will recall 
16 that I asked you about this order and we had a little 
19 | conference over here at the side bar. 
20 || MR. MANNING: That is correct. 
21 THE COURT:)| And you made the statement that 1 
_ had no right to issue that order and that. when the people 
- came to lool: at these books, in words or in substance, 
aA you said you threw chem out. 
25 


Do you remember making that statement to me? 


MR. MANNING: Yes, sir, 1 do. 
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THE COURT: Now, was that based on Judge Tyler's 
order? 


MR. MANNING: No, your Honor, it was not. 

THE COURT: Whose order was that based on? 

MR. MANNING: Perhaps I did not explain to your 
Honor at that time the sequence of events. 

You will recall that when I made that statement 
you had before you the letter agreement between NRC and PRC 
and Clarkson where we had voluntarily turned the records 
over to them on the 17th day of February and which permitted 
them to occupy our offices from that day forward. 

Now, when we threw them out is when we stopped 
the voluntary cooperation and there started this chain of 
events. 

We have at no time, and I, don't think there has 
been such a charge levied, violated the order of this Court. 
They have had those records since the moment we knew of 
the existence of your order. 

THRE COURT: © T recall with some clarity that on 
the afternoon of the 25th, you said that when someone came 
to vour office with my order to look at these books you 
threw them out. 

MR. MANNING: I don't think 3 was speaking of that 


point in time, your Honor. 
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THR COURT: Tt had) tolide. with my order and it 
had to do with your saying that I had no power or authority 
to enter that order and that vour request of me, if I may 
put it in a mild form, was that I should vacate that order 
immediately. 

MR. MANNING: Yes, sir, that was my request. 

THE COURT: And I just want to be sure of the 
point as to the time. This was the afternoon of the 25th, 
because followed an argument that I had heard earlier 
that day for an injunction of a merger). So) 1. can fix) that 
in point of time. 

All right. Go ahead. I just wanted to be sure 
I understood when that happened. 

- MANNING: I would like to backup to the open- 
ing comments that counsel made. He mace one Freudian slip. 
He said that these companies owed an English company $100 
million, the Newfoundland Government, $40 million, anda 
Japanese company $350 million. 


Well, the very company that caused this bankrup 


ee ee Pe | Pan! INN oO Se gis ss 7 ey 
and iat filed «the ¢1a4) j 330 million was not a Japanese 
co inv. Tt was a company called Atlantic Trading Delaware 


which is a Delaware corporation with its principal office 


in New York City. 


THE COURT: That's not going to help me. Let me 
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ask you this. I'll let you get back to other things, but 
i dont, think that ‘thet detail, (even oLf itis. in error, 
is going to help me. 

Is it correct that Clarkson is as of this moment 


the trustee in bankruptcy for NRC and PRC? 


MR. MANNING: tt 1s) a trustee. There are two. 


j 


| 


THE COURT: All right. Now, is there anv question | 


in vour mind that, as a trustee, under any law he has the 
riaqht to take control of the property of the bankrupt and 
particularly its books and records? 

MR. MANNING: Yes, there is. 

THE COURT: You question that right? 

MR. MANNING: ‘The case is a very clear one. 

THE COURT: You question’ the right of a trustee 
in bankruptcy to take over the assets of the bankrupt to 
which he has been assigned? 
1ING: A foreign trustee, because going 
back to the davs of Justice John Marshall in 1819, the law 


in this country has been that a foreign order in bankruptcy 


~ lad € _ rn ~ + . Hr “= + 
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t country 


THE COURT: { see. I understand your point. 
MR. MANNING: The only way he gains that is by 
y 58 Y 


comity. 
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THE COURT: All right. In Canada the trustee is 
entitled, and the only question is whether I should similarly 
entitle the trustee in the United States. 

MR. MANNING: No, Sir, that is not the only 
question. 

THE COURT: That is a question. 

MR. MANNING: That is a question. 

THE COURT: Let me go to the next question. 

There are certain books and records that are here 
in New York City, in the control of your clients, belonging 
to PRC and NRC. No question about that? 

MR. MANNING: That is correct. 

° 
THE COURT: Is there any question, and I assume 


there is because you included in your papers that this 


i 


etter of February 17, 1976, which I am going to mark as 
Court Exhibit A, is genuine anc authorized? 

MR. MANNING: Y offered it. 

THE COURT: Very good. No question about it, 
then. 

(Court Exhibit A marked.) 
on the letterhead of Newfoundland Refin 
ing the examination of certain books at certain hours. All 


rignt. 
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Now, why should these books not be turned over to 
the trustee appointed in Canada, with lawful authority there, 
if not elsewhere at this point, to have those in his pos- 
session to carry out his duties as a trustee? 

MR. MANNING: Your Honor, let me, if I may, ex- 
plain to you. 

THE COURT: There is apparently no hesitancy to 
permit him to look at them, because this letter has given 
that permission already. 

MR. MANNING: There have been a lot of charges, 
falsely based, about things which have happened. 

We did not iwant, tobe aa ithe position of ever 


saying that the books and records could not voluntarily b 


ct) 


reviewed by Clarkson, because we did not want anyone to feel 
that there was something that was hidden from them. They 
have had them before and they have been poring over our 
books since the 17th day of February. 

So the allegations for all this rush, rush in- 
junctive type relief really don't exist, because they have 


ve been there, they could have made all of 


ae | -\ at 
had them, thev 


the summaries they wanted, they could have proven anything 
they wanted. Thev have had the bank accounts, they've told 


us what checks we could write, all on a voluntary basis, 


all on a voluntary basis. 
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Now, the question before this Court, as I see it 
and I listened with interest to the description of the 
Princess Lida case, but the Princess Lida case happens to 
be a little bit closer to the subject matter of this case 
than counsel want to admit. 

It involved a trustee and the trustee's rights. 

The Princess Lida case did not hold that because 
a trusteeshin is a state proceeding that the federal court 
should stay out. The Princess Lida case held quite the 
contrary. The Princess Lida case said: [!ad Princess Lida 
gone into the federal court the day before the state court 
action had been commenced, she would have been in the proper 
court and this decision would have gone the other way, be- 
cause the Princess Lida case -- 


THE COURT: This is the one where there was a 


sroceeding in the Probate Court involving some assets? 
MR. MANNING: No, sir. The Princess Lida case 


involved a trustee's accounting. That's all it involved. 
Three of the cestui que trusts went into the Pennsylvania 


accounting. 


er 
t 


ate Court on this 


MIT INT TID IT b elie es oe. Wate e , a + 
THE COURT: Let’s assui that is so Your state 
aS = en fis . at Ani AY A c ae ans hier [o a 
court action here 18S 4a StOCIPAOLGcersS accion, 1¢n 1S some 


what different. 


MR. MANNING: It is a derivative stockholders 
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action. 


THE COURT: 


you 


and, while it was pending before him, 


before me 


ves 
ee 
We 


But you might have some validity if 


had asked Justice Andrew Tyler to turn over these books 


White & Case had come 


and. asked me to turn over the books. 


MR. MANNING: That's what they did. Let me read 
to pu what they asked Judge Tyler to do. 

They asked Judge Tyler to turn over the titie 
to the chose in action. And I quote from counsel's argument 

THE COURT: That is the lawsuit. 

MR. MANNING: Excuse me? 

THE ‘COURT That is the lawsuit. 

MR. MANNING: But it is a res, it is) -ac thing: 
The courts have held from day one that a chose in action is 
a thing. 

THE COURT: I Know. Buc they are trustees. They 


You got a case going in 


of that case. We want to get 


They go across 


- eipes - Se ig i el m 
the trustees 1n lewfoundiand 
Tt seems to me ~~ 
.D PER TTOT FRIST « ae 
a4 IANNI WA2 6 ba gh 


ize this action in the state 
page 4 of the transcript of t 


HTL PA CRT CORI 


me read to you 


7 


New York. We are the owners 


street and they say: We are 


how they charact 


court, and I'm quoting from 


he argument before Judge Tyler. 
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C 9 | He quotes Meyer v. Fleming and he says, he specifically evans: 
3 | that "Title of the claims of the bankrupt vest in the bank- | 
Ko ruptcy trustee. He is in a position to take control of 
5 the litigation.” 
ae Whether the litigation is in rem or is in persona | 
v4 is not the question. The question is, he has invoked the | 
8 | jurisdiction of the New York court to do two things. He 
9 has invcked the jurisdiction of the New York court to grant 
10 him comity, the identical question that is before this | 
1] | Court, and he has invoked the jurisdiction of the New York | 
12 court to turn over to him the title to an action. | 
| 
13 THE COURT: Mr. Manning, I find against you on 
6 
14 that issue. 
15 “4R, MANNING: May I finish this, your Honor? 
16 THE COURT: No. I don't think you need to argue 
7 that point any more. I find against you on that point. 
18 - MR. MANNING: I understand that, your Honor. 
19 But I woulda like to read to you what he asked Judge Tyler 
20 £0 G0;.-15'.1. may. 
27} THEVCOURT® No. © chink ‘he qot) into that case 
22 and he « reised any right he wanted to in that case. 
23 MR.MANWING: But that's not what he said. He 
% || said he wanted to preserve the assets of the estate. That 
95 certainly is a res. 
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TIE COURT: ‘Sut that is partuet the rights that 
he was exercising, to be a litigant in that case. I don't 
find that to be inconsistent with coming here. 

MR. MANNING: In other words, what the Court is 
finding is that a chose in action, a lawsuit, is not an 
in rem res as contemplated by the Princess Lida case, is 
that correct? 

THE COURT: I am only finding that that argument 
dees not persuade me that I should not act here if I am 
otherwise motivated. Let's put it that way. 

Let's go on to the next point. | 

Mr. MANNING: I would like to call your attention 
again to what the Supreme Court said in the Princess Lida 
case. 

THE COURT: I don't need to hear that argument 
again. 

MR .MAMNNING: Th Vou mit garst cread the Last pare 
of this) when you (‘look iat the papers |\-- 

THE COURT: Very qood. 


MR MANNING + The other point is, as I stated, that 


= od + a ~ 3 > - - 

a 8 | state’. a Ox 4 na gh wld : inv ¢ to grant or not 
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to grant comity to Clarkson low, they have apparently 


convinced you of something they were not able to convince | 


Judae Tyler of, because Judge Tyler stayed them from acting | 
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in that capacitv. 

Now we have the unseemly situation before this 
Court. You say they are the trustee and Judge Tvler may 
say they are not. Now what do we do? 

THE COURT: He may say. I've ruled. 

MR. MANNING: The very point of all of these 
federal cases that are cited, the very point of these cases 
that have gone to the Supreme Court is that we cannot have 
the federal court saying, "Turn the papers in the case in 
the state court over to these people" and the state court 
judge saving, "You haveno standing" and letting me proceed 
over there. Who do the papers belong to at that point? 

THE COURT: Go ahead. 

i'm asking the Court. 

THE COURT: The Court declines to answer that 
question. 

Go ahead. 

MR. MANNING: We have a situation right now where 
I have an action pending. There are a couple of things he 
didn't tell you about this ailigent action of their trustee. 
fice, we were served by one of their fellow companies, 

a Japanese company called Sankyo Shipping, that sued us for 


$9 million. This trustee didn't try to defend that case. 
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We did and got them dismissed in two days in the federal 
court before Judge Kanpp. 
THE COURT: Anything further? 
MR. MANNING: We also have maintained a case for 
$189 million in damaged by these two companies against the 


contractor that built this refinery, and no one has shown 


up claiming they want to take over that case. This is the 


case they want because this is the case they are named in 
as a defendant. 

THE COURT: Mr. Manning, anything further? 

MR. MANNING: No, Sir. 

THE COURT: I am going to take a recess ft five 
minutes. 

MR. SUMMIT: ‘Your Honor, before vou recess, my 
name is Stuart Summit of Miller & Summit in New York City. 
We have been asked by the government of the Province of 
Newfoundland, whom we represent to state to this Court that 
there is at the present time one trustee in Newfoundland 
acting as the trustee every day, and that is Clarkson, and 
that there is no othe 
Thank you, your Honor. 


THE COURT: T thank ‘vou verv much. 


THE COURT: On the basis of the record before me, 
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9 || I make a finding that Clarkson is the trustee in Newfound- 
! 
| land and there is entitled to the books and records, were 
| 
| 
a thev located in Newfoundland. 
5 Under comity it is conceded I have the power to 
6 || turn them over to a validly appointed trustee, and as far 
7 || as I am concerned this is not the Court to collaterally 
Q 1} . . 
Oe attack that appointment. If there is to be such an attack, 
9 | ait is in Newfoundland not before this Court. These books 
10 are concededly in the control and in the possession of the 
1] defendants here. 
| 
12 Along the way I wish to note that I reject the 
13 abstention argument because there is no state law question 
14 or Similar question to be resoived first by a state court 
15 as to which I should abstain. 
16 I find that consent was in fact given to examine 
7 all of these books in the letter of February 17th, 1976, 
18 which is marked Court's Exhibit A. 
iY 19 I find that given the history of steps before me 
Niet 20 Starting with March 23rd, when I siqned this order based 
i 
zi upon a concern of the moving party that these documents 
22 might be destroyed or disappear, that there is certainly some 
4) substantial evidence that that is a risk, finding as I de 
2% || that on the 24th an order was obtained from a Supe? Court 
| 
25 | judge in New York County which was used to block the 
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to 


examination on that day until that was vacated, and counsel | 


3 | for defendants coming into this court on the evening of the 
; | | 
\' : | 
4 || 25th and stating to me that when my order had been presented | 
\| | 
5 he had declined to honor it and had said that he had thrown | 
i 
6 | the order presenter out and demanding that I vacate the 
| 
Z 7. |. @rder forthwith because I had no power or authority to enter | 
| 
S 1 Se, 
| 
9 | These are, in my judgment, strong evidence of | 
1024 an effort to block this inquiry, to block access to these | 
li || books to which, as I Say, I find the trustee has an absolute-| 
i } 
2 | dv lawful right. And I. find that there is an enormous risk | 
| 
ae of aurreparable injury to the trustee here were they not 
14 turned over, and that thev may well be destroyed or vanish 
15 ana be unavailable at the time the trustee has a lawful 
16 need for them. 
17 Now, given the agreement of February 17th, 
18 Court's Exhibit A, it would similarly appear there is littie 
19 hardship if these books are in fact turned over to the 
i on trustee under the rules of comity, and we will just turn 
ane 2) tie situation around. Those of the defendants who wish to 
en! 22 copy books in the trustee's possession may have the right 
= to do so. 
— 2 |i Consequently, I am making my temporary restrein- | 
¥ | | 
se 9, || ing order the preliminary injunction and IY am directing that 
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Clarkson be given forthwith the books and records of NRC 
and PRC in the custody of the defendants in this case or 
their agents, servants, employees or attorneys or any other 
persons in active participation with them, with the proviso 
that they may make appropriate copies thereof at convenient 
times and places. 

Anything further? 

MR. BARIST: Yes, your eliminary 
injunction application also asked turning over to 
Clarkson, as trustee, of all othe property besides books 
and records. 

THE COURT: What other property is there? 

Because you have not argued that to me and I don't know what 
is involved. 
BARIST: If I could, your Honor, they are two- | 
fold. One, there are bank accounts in the United St 
Two, as part of our investigation we discovered that 
‘are accounts receivable owing to one of the bankrupts which 
are in the United States. 
the irreparable injury which would occur if 
preliminary injunction did not give us control over these 
books and records s th: is conceivable that an inter- 
vening creditor could coe in and place a lien on property 


of the bankrupts in the jurisdiction and thereby set up a 
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fight as to who has priority over this. 

Therefore our application for a preliminary in- 
junction also includes the quest for all other property 
of the debtor in the jurisdiction, all property debtor 
within the control of the defendants. 

THE COURT: Mr. Manning, what say you to this 
last request? 

MR. MANNINC: yell very unusual in this 
kind of a motion to have a cas -- some ac 
receivable he is talking about? We are going to decide 
whether the account receivable is proper and pavable now, 
and all that in this motion here? That isn’t what he asked 

asked for 

AIl I would like your Honor, 
you stay the effe of 


hears mv 


MR .MANNING: Because 
diction of the Court 


4 -~ 3 b | v1 
am @ntities 


They are conving the recoras now. 
to escape. They have known what records 


the 17th. No one has taken any records out. They 
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exactly what the situation is. 
I just say let them leave the records where they 
are, where they are sitting with them. They are in our 


offices every day, this gentleman right over here on my 


right. All I am asking is that you stay the effectiveness 
: Y 


e 


of this order until I have an opportunity to go before the 
Court of Appeals on Tuesday. 
THE COURT: Mr. Barist, 
satisfaction a comnlete inventorv of all of these records? 
BARIST: Your Honor, I don’t know: 

respect books and records, I am satisfied 
Honor's order. There is one thing which I wanted to emphasize, 
though, 
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2 | moon tomorrow to allow Mr. Manning to seek a stay from one 


judge of the Court of Appeals. There is no problem with 


ww 


4 that, is there? 
—" | 
5 MR. BARIST: We lose another day then, your Honor. 


6 THE COURT: I understand. 


° 7 | MR. BARIST: The restaining order gave us access. 
8 If your Honor stays this order, may I point out that that 
9 also lifts the stay on the defendant's disbursing or alter- 
10 ing or doing something with the property. 
|} So, if your Honor allowed us access under the 
12 | T.R.O., it seems to me that with a perfectly frivolous 
13 appeal in the Court of Appeals, in which the Court of Appeais 
14 does not have jurisdiction, if Mr. Manning wants to take 
15 an appeal from the preliminary injunction your Honor is 
i6 issuing today, there is a procedure by which he can do it 
g 17 and by which he can go to the Court of Appeals for a sta 
18 of that. 
: 19 MR. MANNING: Your Honor, might I suggest that 
20 the T.R.O. remain in effect until whatever time you will 
21 grant me to endeavor to get a stay from the Court of Appeals? 
22 hy at the time that.the TR. ares. tha rder t t 
23 You are entering toda Car ti n ecome erlrective. 4 at 
24 Will take care of both roints They would have the same 
25 | rights they have at this moment and I would have an opportunity 


to be heard by the Couct of Appeals before this order goes 


intn effect. 
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THE COURT: I am going to leave the TRO in 

effect but I am also going to order the preliminary j 
injunction as of this moment. I will stay the preliminary 
injunction until noon tomorrow. But the conditions of 
the temporary restraining order, which are set forth in 
my order of March 23rd restraining removing,dishbursing, 
secreting or otherwise of property, or any transferring 
of the books, and continuing to qive Clarkson access to 
these books, all of those provisions shall remain in 


full force and effect. 


your Honor. ’ 
THE: COURT: ‘So. that if you want: to go in 
tomorrow and make an inventory of these in the morning, 


you are absolutely at liberty to do so. I think that 


covers your probienm. 


MR. BARLST: Mili the rder c treliminar 
~ = } 7 3 a ae = “4 = 
injunction also include the turning over to us of the 


other property? 
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bank accounts in the jurisdiction. And when I said there 
are accounts receivable, there is money owing from third 
parties to PRC and to NRC. 

MR. MANNING: I don't they should be litiaqated 
in this motion, your Honor. 

THE COURT: Can't you bring that on before me 
in a way that gives Mr. Manning a chance to oppose it? 

MR. BARIST: I will take your Honor's suggestion 
on that. If your Honor wishes to have more concrete 
facts with respect to the other property, I will take 
your Honor's advice. 


s eT ey EyY u re ha } , } a+ = r 
THE COURT : You are probably right that as the 


trustee vou are entitled to anything that is the 

bankrupt's property. Undoubtedly vou are right. But it 
Sa ~ ey : - a line 4 5 ; + r ~ es > ee 

is a question of dealing with it in a proper procedural 
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point we are pot even certain what 1s here under the 


custody and control of the defendants. So the reason 
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whatever they know tiievy have that belongs to us, iet tiem 


give it to us, whether it is a bank account or a pencil 
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sharpener. 

THE COURT: L'a) Sel) you what: I* 11 do. I 
will order that any property of the bankrupt that comes 
into the possession of any defendant is to be retained. 
This would, I assume, include any accounts receivable 
that are in fact paid, any -- 

MR. BARIST: The preliminary injunction would 
enjoin the defendants, would continue the restraining 
order's restraint on the defendants, from dis!:ursine or 
secreting any property which comes into the hands of 


the defendants, their agents, et cetera. 


SHE COURT: Tes. I so order that. 
* 
MR ARIST: Thank you, six. 
MR. MANNING: Your Honor, there is a problem. 


nm), . } 1. wii _——. m } “ - ‘ er ‘rr 2 } 
These books and records we are talking about include the 


papers that are essential tc my proof of that :se 
across tne street. Am J] deprived ci those papers now 

THE COURT: You will have to make copies of 
what you want acrogs the street. 

MR. MANNING: But I have a best evidence rule 
in that ¢ rt that & eo. wun: ce t the t Ace 
In. 

MR. BARIST: I waive it. 


THE COURT: It will be waived. 
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MR. MANNING: he can't waive it. The defendants 


in the case are entitled to oppose it. 


THE COURT: There are lots of ways to get 


around it, including, if you can't present the best evi- 


dence because it°’has been put under an injunction by 


the District Court, then the second best evidence becomes 


admissible. 
MR. MANNING: Does this include ali of the 
other papers involved in all of the pending lawsuits 


New York City? 


THE COURT: I have not got that question | 
e 

me. 

MR. MANNING: It says “papers.' 

THE COURT: Anything further? 

MR. BARIST: nO, your Honor. 

MR. MANNING It savs “papers. That's wi 
I am being ordered to do. 

THE COURT: Yes, I understand. 
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